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BALANCED  BUDGET  CONSTITUTIONAL 
AMENDMENT 


MONDAY,  JANUARY  9,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Charles  T.  Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  F. 
James  Sensenbrenner,  Jr.,  Lamar  Smith,  Bob  Inglis,  Bob 
Goodlatte,  Martin  R.  Hoke,  Michael  Patrick  Flanagan,  John  Con- 
yers,  Jr.,  Patricia  Schroeder,  Barney  Frank,  Melvin  L.  Watt,  and 
Jose  E.  Serrano. 

Also  present:  Representatives  Howard  Coble,  Carlos  J.  Moor- 
head,  Robert  C.  Scott,  and  Sheila  Jackson  Lee. 

Subcommittee  staff  present:  Kathryn  A.  Hazeem,  counsel;  and 
Betty  Wheeler,  minority  counsel;  full  committee  staff  present:  Alan 
F.  Coffey,  Jr.,  general  counsel/staff  director;  Peter  J.  Levinson, 
coimsel;  Jonathan  R.  Yarowsky,  minority  chief  counsel;  Sherille 
Ismail,  minority  counsel;  and  Robert  Rabin,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

As  we  begin  this  hearing,  I  would  like  to  note  that  the  Chair  of 
this  subcommittee,  now  named  the  Subcommittee  on  the  Constitu- 
tion, has  been  occupied  for  over  20  years  by  Don  Edwards  of  Cali- 
fornia. Although  the  Republicans  often  disagreed  in  principle  with 
Chairman  Edwards,  we  were  continually  impressed  by  his  devotion 
to  the  Constitution.  He  conducted  subcommittee  hearings  with  a 
spirit  of  fairness  and  goodwill  and  made  an  effort  to  cooperate  with 
and  accommodate  the  minority  members  of  this  subcommittee.  He 
has  left  us  a  great  legacy  and  I  look  forward  to  working  together 
with  all  the  members  of  the  subcommittee  on  the  vital  issues  that 
confront  us. 

For  many  years,  Mr.  Hyde,  now  the  chairman  of  the  full  Judici- 
ary Committee,  has  served  with  great  distinction  as  the  ranking 
minority  member  of  this  subcommittee.  I  would  now  like  to  turn 
over  the  gavel  to  Mr.  Hyde  who  will  preside  at  today's  hearing. 

OPENING  STATEMENT  OF  CHAIRMAN  HYDE 

Mr.  Hyde  [presiding].  Thank  you,  Mr.  Canady. 

(1) 


Today,  the  House  Judiciary  Committee  begins  its  formal  consid- 
eration of  the  Contract  With  America  focusing  specifically  on  the 
proposed  balanced  budget  constitutional  amendment. 

The  adoption  of  the  balanced  budget  amendment  would  be  more 
than  a  mere  symbolic  act.  It  would  have  a  powerful  impact  on  Fed- 
eral fiscal  policies.  It  would  establish  a  binding  legal  framework — 
a  disciplined  structure — requiring  Congress  to  make  the  tough 
choices  that  must  be  made. 

The  current  figures  are  both  inescapable  and  staggering.  The 
Federal  debt  is  now  $4.7  trillion.  The  Federal  deficit  for  fiscal  year 
1995  will  be  $175  billion.  In  fiscal  year  1996.  the  deficit  will  in- 
crease to  $207  billion  and  by  the  year  2000  the  deficit  will  reach 
$283  billion.  The  Federal  Grovemment  has  run  budget  deficits  in  33 
out  of  the  last  34  years. 

The  interest  on  the  national  debt  in  this  fiscal  year  1995  is  $226 
billion.  Next  fiscal  year,  the  interest  on  the  national  debt  will  in- 
crease to  $245  billion.  By  the  year  2000,  the  current  estimates  are 
that  the  interest  on  the  aebt  will  reach  $283  billion.  Interest  on  the 
national  debt  is  now  the  third  largest  item  in  the  Federal  budget 
after  Social  Security  and  Defense. 

Frequently,  one  hears  the  argument  that  fiscal  policy  does  not 
belong  in  our  Nation's  Constitution.  But  the  fact  is  that  it  is  al- 
ready there.  Congress  is  granted  the  power  to  lay  and  collect  taxes, 
to  impose  customs  duties  and  tariffs  and  to  pay  debts.  Congress  is 
also  directed  in  article  I  to  "provide  for  the  common  defense  and 
general  welfare  of  the  United  States."  Congress  is  specifically  au- 
thorized to  borrow  money  and  regulate  interstate  commerce.  The 
16th  amendment  to  the  Constitution  authorized  the  income  tax. 
The  Constitution  is  hardly  a  document  devoid  of  economic  policies 
and  decisions.  The  argument  that  our  Constitution  must  be  neutral 
on  economic  matters  simply  disregards  what  the  Constitution  al- 
ready says. 

Fundamental  changes  in  our  national  fiscal  policies  are  essential. 
The  American  taxpayer  deserves  relief  We  need  to  act  boldly  to  re- 
gain the  confidence  of  the  investment  community  both  here  and 
abroad.  If  more  dollars  are  available  to  the  private  sector,  savings 
rates  would  increase,  interest  rates  will  be  lower,  capital  invest- 
ment will  be  encouraged,  and  more  jobs  will  be  available  for  Ameri- 
cans. 

The  preamble  to  our  Constitution  states  that  we  are  "to  promote 
the  general  Welfare  and  to  secure  the  Blessings  of  Liberty  to  our- 
selves and  our  Posteritv."  Well,  our  posterity  is  our  chilaren  and 
our  grandchildren — and  current  fiscal  policies  impose  a  burden- 
some debt  on  those  children  and  grandchildren.  We  should  return 
to  the  spirit  and  the  letter  of  our  Constitution's  preamble. 

We  do  have  an  opportunity  to  put  this  Nation's  fiscal  house  in 
order.  We  shouldn't  shrink  from  that  responsibility.  Now  is  the  ap- 
propriate time. 

[The  bill,  H.J.  Res.  1,  follows:] 


104th  congress 
1st  Session 


H.  J.  RES.  1 


Proposing  a  balanced  budget  amendment  to  the  Constitution  of  the  United 

States. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  4,  1995 
Mr.  Barton  of  Texas,  Mr.  Hyde,  Mr.  Tate,  and  Mr.  Pete  Geren  of  Texas 
(for  themselves,  Mr.  Allard,  Mr.  ARMEY,  Mr.  Mica,  Mr.  Bachus,  Mr. 
Baker  of  California,  Mr.  Ballanger,  Mr.  Barr,  Mr.  Barrett  of  Ne- 
braska, Mr.  Bartlett  of  Maryland,  Mr.  Bilirakis,  Mr.  Blute,  Mr. 
BONILLA,  Mr.  Bono,  Mr.  Brownback,  Mr.  Bunning  of  Kentucky,  Mr. 
Burr,  Mr.  Burton  of  Indiana,  Mr.  Calvert,  Mr.  Camp,  Mr.  Canady, 
Mr.  Castle,  Mr.  Chambuss,  Mr.  Christensen,  Mr.  Chrysler,  Mr. 
COBURN,  Mr.  COLUNS  of  Georgia,  Mr.  Combest,  Mr.  Cooley,  Mr.  Cox, 
Mr.  Crane,  Mr.  Cremeans,  Mrs.  CuBiN,  Mr.  Cunningham,  Ms. 
Danner,  Mr.  Dornan,  Mr.  Duncan,  Ms.  Dunn,  Mr.  Emerson,  Mr. 
English  of  Pennsylvania,  Mr.  ENSIGN,  Mr.  Everett,  Mr.  Ewing,  Mr. 
Fawell,  Mr.  Flanagan,  Mr.  Foley,  Mr.  Forbes,  Mrs.  Fowler,  Mr. 
Fox,  Mr.  Freunghuysen,  Mr.  Frisa,  Mr.  Ganske,  Mr.  Gekas,  Mr. 
Gilchrest,  Mr.  Gillmor,  Mr.  Goodlatte,  Mr.  Goodling,  Mr.  Goss, 
Mr.  Greemvood,  Mr.  Gutknt:cht,  Mr.  Hancock,  Mr.  Hastert,  Mr. 
Hastings  of  Washington,  Mr.  Hayworth,  Mr.  Heineman,  Mr. 
Herger,  Mr.  Hilleary,  Mr.  Hobson,  Mr.  Horn,  Mr.  Houghton,  Mr. 
Hunter,  Mr.  Hutchinson,  Mr.  Inglis  of  South  Carolina,  Mr.  Istook, 
Mr.  Sam  Johnson  of  Texas,  Mr.  Jones,  Mr.  Kim,  Mr.  Kingston,  Mr. 
Knollenberg,  Mr.  LaHood,  Mr.  Largent,  Mr.  Latham,  Mr. 
LaTourette,  Mr.  Leach,  Mr.  Lewis  of  Kentucky,  Mr.  Lightfoot, 
Mr.  Linder.  Mr.  LoBlONDO,  Mr.  LuCAS,  Mr.  McIntosh,  Mr.  McCoL- 
lum,  Mr.  McCrery,  Ms.  Mounari,  Mrs.  Meyers  of  Kansas,  Mr.  Mil- 
ler of  Florida.  Mr.  Moorhead,  Mrs.  Myrick,  Mr.  NEUMANN,  Mr. 
NUSSLE,  Mr.  OXLEY,  Mr.  PACKARD,  Mr.  POMBO,  Mr.  PORTMAN,  Ms. 
Pryce,  Mr.  Radanovich,  Mr.  Quillen,  Mr.  Quinn,  Mr.  RiGGS,  Mr. 
Roth,  Mr.  Royce,  Mr.  Sanford,  Mr.  Saxton,  Mr.  Schaefer,  Mr. 
Sensenbrenner,  Mr.  Shadegg,  Mr.  Shaw,  Mr.  Shays,  Mr.  Smith  of 


New  Jersey,  Mr.  Smith  of  Texas,  Mr.  Smith  of  Michigan,  Mr.  Solo- 
mon, Mr.  Spence,  Mr.  Stearns,  Mr.  Stockman,  Mr.  Stump,  Mr.  Tal- 
ent, Mr.  Tauzin,  Mr.  Taylor  of  North  CaroHna,  Mr.  Thornberry, 
Mr.  Tiahrt,  Mrs.  Waldholtz,  Mr.  Wamp,  Mr.  Weldon  of  Pennsylva- 
nia, Mr.  Weller,  Mr.  Whitfield,  Mr.  WiCKER,  Mr.  ZiMMER,  Mr. 
Crapo,  Mr.  Kolbe,  Mr.  Paxon,  Mr.  YouNG  of  Florida,  Mr.  Coble,  and 
Mr.  Ehrlich)  introduced  the  following  joint  resolution;  which  was  re- 
ferred to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

Proposing  a  balanced  budget  amendment  to  the  Constitution 
of  the  United  States. 

1  Resolved  hy  the  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled 

3  (two-thirds  of  each  House  concurring  therein),  That  the  fol- 

4  lowing  article  is  proposed  as  an  amendment  to  the  Con- 

5  stitution  of  the  United  States,  which  shall  be  valid  to  all 

6  intents  and  purposes  as  part  of  the  Constitution  when 

7  ratified  by  the  legislatures  of  three-fourths  of  the  several 

8  States  within  seven  years  after  the  date  of  its  submission 

9  for  ratification: 

10  "Article  — 

1 1  "Section  1.  Prior  to  each  fiscal  year,  Congress  shall, 

12  by  law,  adopt  a  statement  of  receipts  and  outlays  for  such 

13  fiscal  year  ir  which  total  outlays  are  not  greater  than  total 

14  receipts.  Congress  may,  by  law,  amend  that  statement  pro- 

15  vided  revised  outlays  are  not  greater  than  revised  receipts. 

16  Congress  may  provide  in  that  statement  for  a  specific  ex- 

•HJ  1  IH 


1  cess  of  outlays  over  receipts  by  a  vote  directed  solely  to 

2  that  subject  in  which  three-fifths  of  the  whole  number  of 

3  each  House  agree  to  such  excess.  Congress  and  the  Presi- 

4  dent  shall  ensure  that  actual  outlays  do  not  exceed  the 

5  outlays  set  forth  in  such  statement. 

6  "Section  2.  No  bill  to  increase  receipts  shall  become 

7  law  unless  approved  by  a  three-fifths  majority  of  the  whole 

8  number  of  each  House  of  Congress. 

9  "Section  3.  Prior  to  each  fiscal  year,  the  President 

10  shall  transmit  to  Congress  a  proposed  statement  of  re- 

1 1  ceipts  and  outlays  for  such  fiscal  year  consistent  with  the 

12  provisions  of  this  Article. 

13  "Section  4.  Congress  may  waive  the  provisions  of 

14  this  Article  for  any  fiscal  year  in  which  a  declaration  of 

15  war  is  in  effect.  The  provisions  of  this  Article  may  be 

16  waived  for  any  fiscal  year  in  which  the  United  States  faces 

17  an  imminent  and  serious  mihtary  threat  to  national  secu-' 

18  rity  and  is  so  declared  by  a  joint  resolution,  adopted  by 

19  a  majority  of  the  whole  number  of  each  House,  which  be- 

20  comes  law. 

21  "Section  5.  Total  receipts  shall  include  all  receipts 

22  of  the  United  States  except  those  derived  from  borrowing 

23  and  total  outlays  shall  include  all  outlays  of  the  United 

24  States  except  those  for  the  repayment  of  debt  principal. 
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1  "Section  6.  The  amount  of  Federal  public  debt  as 

2  of  the  first  day  of  the  second  fiscal  year  beginning  after 

3  the  ratification  of  this  Article  shall  become  a  permanent 

4  limit  on  such  debt  and  there  shall  be  no  increase  in  such 

5  amount  unless  three-fifths  of  the  whole  number  of  each 

6  House  of  Congress  shall  have  passed  a  bill  approving  such 

7  increase  and  such  bill  has  become  law. 

8  "Section  7.  All  votes  taken  by  the  House  of  Rep- 

9  resentatives  or  the  Senate  under  this  Article  shall  be  roU- 

10  call  votes. 

11  "Section  8.  Congress  shall  enforce  and  implement 

12  this  Article  by  appropriate  legislation. 

13  "Section  9.  This  Article  shall  take  effect  for  the  fis- 

14  cal  year  2002  or  for  the  second  fiscal  year  beginning  after 

1 5  its  ratification,  whichever  is  later. ' ' . 

O 
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Mr.  Hyde.  The  gentlelady  from  Colorado. 

Mrs.  SCHROEDER.  I  thank  Chairman  Hyde  for  yielding. 

First  of  all,  Mr.  Hyde,  I  would  like  to  present  a  letter  from  the 
Democrats  saying  that  we  would  like  to  have  a  hearing  under  rule 
XI.  I  know  that  we  have  to  offer  this  in  full  meeting.  I  know  we 
gave  it  to  you  before,  but  there  it  is.  We  want  to  have  a  hearing 
presenting  some  witnesses. 

The  next  problem  is  we  have  been  told  the  only  date  for  the  hear- 
ing is  tomorrow.  We  wanted  to  hear  from  the  Nation's  Governors 
because  they  have  been  very  concerned  about  what  this  means  on 
unfunded  mandates,  and  we  have  the  head  of  the  National  Gov- 
ernors Association  coming  to  testify,  only  he  phoned  this  morning 
and  said  he  cannot  come  on  Tuesday  because  of  a  friend's  funeral 
that  he  must  participate  in. 

I  would  hope  that  we  could  still  have  that  hearing  before  we 
went  to  markup.  But  that  is  the  problem  with  one  of  our  prime  wit- 
nesses, and  I  think  one  of  the  groups  of  people  we  need  to  hear 
from  the  most  is  the  Nation's  Grovernors  because  of  their  great  con- 
cern about  what  the  balanced  budget  amendment  will  mean  vis-a- 
vis unfunded  mandates. 

So  let  me  just  ask  if  it  is  possible  to  hear  from  this  witness,  or 
is  this  march  to  markup  going  to  keep  going  with  the  drumbeat  so 
that  it  has  to  be  Wednesday,  no  matter  what,  whether  we  get  the 
witnesses  we  think  need  to  be  heard  from  or  not? 

Secondly,  I  want  to  welcome  to  the  committee  a  freshman  who 
is  not  on  the  subcommittee,  but  since  there  will  be  no  full  commit- 
tee hearings,  I  am  very  impressed  that  she  took  the  time  and  came 
here.  I  hope  there  is  no  objection  to  her  sitting  in  and  participating, 
because  she  has  not  heard  the  debates  before,  and  I  think  that  that 
is  very  important  that  she  be  able  to  participate  and  ask  questions. 
We  welcome  Sheila  Jackson  Lee  from  Texas. 

May  I  ask,  is  markup  on  Wednesday  no  matter  what?  And  can 
Sheila  Jackson  Lee  participate  in  the  questioning  of  the  witnesses? 

Mr.  Hyde.  Insofar  as  Sheila  Jackson  Lee  is  concerned,  we  wel- 
come her.  The  rules  provide  that  no  Member  may  be  excluded  from 
nonparticipatory  attendance  at  any  hearing  of  any  committee  or 
subcommittee.  And  so,  she  is  welcome  under  the  rules  and  just 
generally. 

Insofar  as  questioning  is  concerned,  if  we  have  time  at  the  end 
of  the  questioning  by  all  of  the  members  of  the  subcommittee — both 
majority  and  minority — we  would  be  happy  to  entertain  questions 
from  the  gentlelady. 

Insofar  as  the  markup  on  Wednesday,  I  would  like  to  call  to  the 
attention  of  the  gentlelady  from  Colorado  the  fact  that  the  date — 
January  19 — for  a  floor  vote  on  this  legislation  has  been  out  there 
for  a  long,  long  time.  And  that,  unfortunately,  it  is  a  tight  schedule 
that  we  are  going  to  adhere  to.  And  so,  we  regret  that  we  cannot 
accommodate  extensive  hearings. 

We  have  had  extensive  hearings  on  this  issue  in  previous  Con- 
gresses. We  will  hear  on  the  issue  of  unfunded  mandates.  Con- 
gressman Franks  is  here  to  testify  on  that  issue.  And  you  have  a 
hearing  scheduled  for  tomorrow  for  such  witnesses  as  you  choose. 
This  afternoon  at  2  o'clock.  Dr.  Alice  Rivlin,  the  Director  of  the  Of- 
fice of  Management  and  Budget,  will  testify  for  the  Clinton  admin- 
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istration.  And  you  are  welcome  to  produce  any  witnesses  you  wish, 
but  we  are  going  to  adhere  to  our  timetable. 

Mrs.  ScHROEDER.  Well,  it  is  the  beginning  of  the  session,  and  I 
know  that  there  is  this  real  hurry  to  move  everything,  but  I  must 
say  in  my  office  we  didn't  get  notice  of  the  hearing  until  this  morn- 
ing, and  it  is  a  little  hard  to  move  along.  But  I  understand  what 
you  are  saying. 

I  know  that  the  tribute  to  Mr.  Edwards  at  the  begfinning  was  ap- 
preciated, but  it  seems  for  those  of  us  who  really  appreciate  the 
Constitution,  maybe  we  should  be  a  little  more  thoughtful. 

But  let  me  give  my  opening  statement;  I  would  ask  unanimous 
consent  to  put  the  entire  statement  in  the  record. 

Mr.  Hyde.  Without  objection,  so  ordered. 

Mrs.  ScHROEDER.  We  want  to  make  it  perfectly  clear  that  on 
Wednesday,  if  the  schedule  holds  and  this  committee  passes  out 
the  balanced  budget  amendment,  and  if  the  House  then  acts  on  it 
and  the  Senate  then  acts  on  it,  we  are  still  not  going  to  have  a  bal- 
anced budget.  There  is  nothing  in  the  Constitution  that  precludes 
us  from  balancing  the  budget  now,  that  I  know  of.  If  there  is  some- 
thing in  the  Constitution  that  says  Members  of  Congress  cannot 
balance  the  budget,  I  would  like  to  know  what  it  is. 

So  I  really  see  this  more  as  a  gimmick  or  something  that  makes 
the  American  people  take  a  deep  sigh  of  relief  and  sav,  "Oh,  now 
that  has  been  solved"  where  it  hasn  t  been  solved  at  all.  It  doesn't 
cut  one  red  cent  out  of  the  budget,  and  until  we  do  the  cutting,  I 
think  we  are  in  trouble. 

When  you  ask  Americans  about  this  issue,  we  constantly  note 
that  80  percent  of  the  American  people  say  yes,  they  want  a  bal- 
anced budget  amendment,  but  that  suddenly  drops  to  37  percent  if 
you  tell  them  that  you  are  going  to  have  to  zero  out  education  pro- 
grams. It  drops  to  34  percent  if  you  say  you  are  going  to  have  to 
gut  Social  Security.  All  those  numbers  start  changing  when  Ameri- 
cans get  the  details. 

Ross  Perot  said  the  devil  is  in  the  details.  On  that  one  he  is 
right.  This  weekend  on  "Meet  the  Press,"  we  even  saw  Congress- 
man Armey  admit  the  devil  is  in  the  details  and  that  is  why  we 
have  to  hurry  up  and  get  this  through  before  the  people  get  the  de- 
tails and  they  might  decide  they  don't  want  it  because  it  may  not 
do  what  they  wanted  it  to  do.  Maybe  we  are  being  sticklers  for  de- 
tails, but  I  think  when  even  the  other  side  of  the  aisle  stipulates 
that  the  details  may  delay  this  march,  it  is  incumbent  upon  us  to 
say  that  we  need  to  have  a  little  sunshine  in  government  and  we 
ought  to  get  the  details  out  here  and  figure  this  out. 

This  House  has  passed  many  things  and  told  the  American  peo- 
ple, "Fine,  we  never  have  to  worry  again  because  we  have  now 
solved  the  deficit  problem." 

One  of  the  ones  that  got  the  biggest  hullabaloo  was  Gramm-Rud- 
man-Hollings.  We  pass  these  fig  leaves  and  tell  everybody  to  relax. 
The  American  people  are  getting  tired  that  those  amendments  still 
don't  get  us  where  we  want  to  go. 

So  I  really  wish  we  could  spend  the  time  talking  about  where  we 
are  going  to  cut. 

Chairman  Hyde,  I  even  have  to  congratulate  you;  back  in  1985, 
there  were  some  great  newspaper  articles  where  you  agree  with 
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me,  saying  that  a  balanced  budget  amendment  is  really  a  bumper 
sticker  type  of  thing;  that  the  only  way  you  cut  the  deficit  is  to 
make  tough  choices  and  vote  to  cut.  I  unaerstand  it  is  a  new  day, 
but  I  think  we  have  to  ask  the  questions  Americans  want  an- 
swered. 

How  do  we  deal  with  Social  Security?  Is  it  going  to  be  on  budget? 
Are  we  going  to  take  it  ofif  budget  and  keep  it  off  budget  like  we 
said  it  should  be  last  year,  and  run  it  the  way  it  was  supposed  to 
be  run?  What  does  this  do  to  government  insurance  programs? 
What  does  it  do  to  fiscal  markets?  What  happens  if  vou  have  a 
bond  and  you  go  to  cash  it  in  and  the  budget  is  out  of  whack?  What 
happens  in  the  area  of  national  security?  What  happens  in  so  many 
different  areas?  And  what  happens  if  we  pass  this  and  we  don  t 
balance  the  budget?  Do  the  courts  then  balance  the  budget?  Do  we 
send  it  over  to  them? 

All  of  those  things  I  think  are  what  led  to  Majority  Leader 
Armey's  statement  this  weekend  when  he  said,  "I  am  profoundly 
convinced  that  putting  out  the  details  on  the  passage  of  this 
amendment  would  make  its  passage  virtually  impossible."  I  must 
say  that  sounds  to  me  more  like  paternalism  than  democracy.  I 
don't  know  how  you  have  democracy  work  unless  you  have  an  in- 
formed citizenry  who  understands  what  it  is. 

Yes,  we  ought  to  take  some  tough  medicine,  but  the  way  we  have 
got  to  do  it  is  lay  out  all  the  choices  and  put  that  information  out 
there.  So  I  don't  understand  why  we  are  rushing  so  fast.  You  are 
going  to  hear  today,  of  course,  that  many  States  have  passed  a  bal- 
anced budget  amendment.  That  is  exactly  right.  States  also  don't 
worry  about  national  security.  States  don't  have  to  worry  about  the 
overall  debt.  They  don't  have  to  worry  about  disasters  such  as 
floods  and  hurricanes.  It  is  the  States  that  come  running  here  for 
that  kind  of  help. 

And  in  those  States,  we  still  have  over  315  billion  dollars'  worth 
of  debt.  They  have  done  some  very  clever  bookkeeping.  And  we 
have  also  seen  some  States  that  have  had  trouble  raising  taxes  be- 
cause of  different  propositions  passed,  and  counties  like  Orange 
County  that  have  had  to  go  out  and  do  some  other  creative  financ- 
ing in  ways  that  didn't  seem  to  work  real  well. 

What  is  it  that  we  want  to  do  here?  I  think  we  ought  to  make 
hard  choices  about  what  we  cut.  We  have  got  to  pick  those  things 
out.  But  what  we  are  doing  today  is  trying  to  give  people  a  sense 
of  security  that  is  really  a  false  sense  of  security. 

But  Mr.  Chairman,  as  you  know,  we  will  sit  here.  We  will  be 
very  vigorous.  We  will  try  to  find  out  what  is  going  on.  And  we  will 
constantly  ask  why  this  has  to  be  done  and  why  so  rapidly  and  why 
the  American  people  cannot  know  the  details.  If  they  don't  find  out 
the  details  now,  they  are  going  to  find  out  the  details  later.  And 
there  is  nothing,  I  think,  that  has  made  the  American  electorate 
angrier  than  constantly  finding  out  later  on  that  they  were  not  lev- 
eled with.  So  we  are  here  to  try  and  make  sure  people  are  leveled 
with  before  this  passes. 

I  thank  you  very  much  and  I  also  congratulate  you  on  your  full 
committee  chairmanship  and  we  look  forward  to  working  with  you. 

[The  opening  statement  of  Mrs.  Schroeder  follows:] 
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Opening  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

The  first  thin^  we  must  acknowledge  in  today's  hearing  is  that  the  balanced  budg- 
et amendment  is  not  the  same  thing  as  a  balanced  budget.  The  way  to  get  a  bm- 
anced  budget  is  to  pass  one,  somethijag  the  Congress  has  the  power  to  do  under  the 
Constitution  today.  A  balanced  budget  is  not  about  promises  far  into  the  future;  it 
is  not  about  slogans  that  fit  on  a  bumper  sticker,  to  Dorrow  Chairman  Hyde's  char- 
acterization of  a  balanced  budget  amendment.  A  balanced  budget  will  happen  buck- 
et cut  by  budget  cut,  and  it  won't  happen  without  a  willingness  to  make  very  tou^, 
often  unpopular  choices. 

Supporters  of  this  amendment  are  quick  to  point  to  the  polls  that  show  that  80% 
of  Americans  support  a  balanced  budget  amendment.  Thev  are  not  so  quick  to  point 
out  that  the  percentage  of  support  (frops  to  37%  if  a  balanced  budget  means  cuts 
in  federal  spending  on  education,  and  it  drops  to  34%  if  it  means  cuts  in  Social  Se- 
curity. 

So  I  want  to  start  off  this  hearing  with  a  warning  to  my  colleagues:  Don't  mistake 
concept  for  action.  Passing  this  amendment  now  does  not  give  us  permission  to  Pass 
Go  and  wink  at  subsidies  and  programs  we  can't  bear  to  cut.  Americans  want  deficit 
reduction  now,  not  in  the  year  2002.  We  made  a  major  down  payment  on  deficit  re- 
duction last  year,  and  we  should  continue  that  course  this  year.  Action  today,  not 
promises  for  tomorrow,  is  what  counts. 

The  balanced  budget  amendment  could  more  accurately  be  named  the  Deferred 
Balanced  Budget  Amendment.  Or  the  Fig  Leaf  Amendment.  Or  the  Pass  the  Buck 
Amendment.  Whatever  you  call  it,  Chairman  Hyde's  analysis  in  1985  was  on  target, 
when  he  said,  "It  sounds  great.  It  has  a  ring  to  it    .     .    .    but  it  won't  work." 

Chairman  Hyde  was  right  on  this  one  in  1985.  You  cut  the  deficit  by  cutting 
spending.  You  cut  spending  by  making  tough  choices. 

Americans  have  the  right  to  know  what  those  tough  choices  will  be  before  we  de- 
cide that  the  Constitution  itself  should  be  amended  to  mandate  that  Congress — or 
the  courts — make  the  necessary  cuts.  That's  why  the  Democrats  on  the  subcommit- 
tee have  requested  another  day  of  hearings.  We  need  to  ask  questions  Americans 
want  answered:  Does  passage  of  this  amendment  mean  Social  Security  is  cut  radi- 
cally? Does  it  mean  deep  cuts  for  defense?  Will  this  amendment  just  pass  the  buck 
to  state  and  local  governments?  How  will  the  courts  enforce  this  amendment?  How 
can  this  amendment  damage  us  in  economically  tough  years? 

Americans  want  a  balanced  budget,  but  not  at  any  price.  They  are  anxious  about 
whose  hide  the  budget  cuts  come  irom.  And  they  have  good  reason.  Listen  to  what 
Majority  Leader  Dick  Armey  said  this  weekend,  "I  am  profoundly  convinced  that 
putting  out  the  details  would  make  passage  of  an  amendment  virtually  impossible. 
The  details  will  not  come  out  before  passage."  I  must  say  I  am  profoundly  troubled 
by  an  analysis  that  says  that  for  the  good  of  the  people  of  this  country,  we  must 
keep  the  details  a  secret  from  them.  That  is  paternalism,  not  democracy. 

Tne  devil  is  in  the  details — and  we  need  the  details  not  just  of  the  budget  cuts, 
but  also  how  the  amendment  would  be  implemented.  This  balanced  budget  amend- 
ment is  Congress  making  a  deal  with  the  devil,  because  it  ultimately  abdicates  our 
control  to  decide  which  cuts  to  make  to  balance  the  budget.  Do  we  want  the  courts 
to  have  the  ultimate  power  for  enforcement  of  a  balanced  budget? 

No  one  in  America  today  is  against  the  federal  government  balancing  its  budget. 
Yet  we  are  far  from  agreement  as  to  how  we  do  it.  We  are  not  even  in  agreement 
as  to  what  makes  for  a  balanced  budget. 

Balanced  budget  amendments  have  been  passed  in  over  49  states,  yet  those  states 
still  have  over  $315  bUlion  in  debts.  That's  because  most  states  preserved  a  distinc- 
tion that  requires  them  only  to  balance  their  general  funds,  not  their  capital  budg- 
ets. Which  budget  do  they  use  to  pay  for  highways,  schools,  and  pensions?  The  budg- 
et that  doesn't  have  to  be  balanced. 

The  final  question  is:  Why  is  this  being  rushed  throu^?  Our  Constitution  is  a 
profound  document,  and  there  is  nothing — not  a  campaign  slogan,  or  an  artificial 
time  line — that  should  cause  us  to  set  aside  the  deliberative,  thoughtful  approach 
we  should  take  in  amending  the  document  so  ably  drafted  by  our  Founders. 

Mr,  Hyde.  I  thank  the  gentlelady  for  her  illuminating  statement 
and  look  forward  to  working  with  her.  I  am  going  to  ask  each  of 
the  subcommittee  members  oeyond  the  ranking  members  to  forgo 
their  opening  statements  for  the  moment  so  we  can  get  on  with  our 
witnesses.  Trien,  at  the  end  of  the  morning  session,  I  will  ask  for 
semiopening  statements. 
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Mr.  Frank.  Mr.  Chairman. 

Mr.  Hyde.  Yes,  the  gentleman  from  Massachusetts. 

Mr.  Frank.  That  seems  perfectly  reasonable.  But  I  did  have  one 
question  about  the  witness  list.  We  were  given  a  statement  from 
Charles  Schultz,  but  he  is  not  on  the  witness  list.  Is  he  going  to 
testify? 

Mr.  Hyde.  We  had  asked  Mr.  Schultz  to  testify  and  he  agreed 
to  testify.  However,  due  to  a  health  problem  he  will  not  testify 
today.  At  his  request,  we  are  asking  tnat  his  statement  be  made 
a  part  of  the  record. 

[The  prepared  statement  of  Mr.  Schultz  follows:] 

Prepared  Statement  of  Charles  L.  Schultz,  Senior  Fellow,  Brookings 

Institution 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  inviting  me  to  tes- 
tify on  the  Joint  Resolution  proposing  an  amendment  to  the  Constitution  requiring 
a  balanced  budget  at  all  times  and  placing  additional  barriers  in  the  way  of  raising 
taxes. 

I  can  think  of  no  set  of  federal  policies  more  important  than  the  adoption  of  spe- 
cific revenue,  entitlement,  and  other  spending  measures  that  would  bring  the  fed- 
eral budget  into  balance  over  the  course  of  the  next  seven  or  eight  years.  Because 
the  sale  of  Treasury  securities  to  finance  the  federal  budget  deficit  has  come  to  ab- 
sorb a  huge  and  growing  fraction  of  the  country's  already  scarce  private  saving,  the 
resources  available  to  support  productive  business  investment  in  the  nation's  mture 
has  shrunk  to  alarmingly  low  levels.  Small  wonder  that  even  in  times  of  near-full 
employment  such  as  we  now  have,  average  real  wages  and  family  incomes  in  the 
Unites  States  are  no  longer  growing. 

The  achievement  of  budget  balance  belongs  at  the  head  of  the  list  of  national  pri- 
orities. But  I  strongly  believe  that  enactment  of  the  Constitutional  amendment 
would  not  be  an  effective  means  of  achieving  that  goal,  would  in  fact,  most  likely 
delay  its  achievement,  and  over  a  longer  time  frame  distort  and  corrupt  the  budg- 
etary and  policy  making  institutions  of  the  federal  government. 

A  Summary  Evaluation 

It  is  useful  to  consider  three  different  questions  in  evaluating  the  proposed 
amendment: 

1.  Will  it  help  get  from  where  we  now  are  to  a  balanced  budget? 

2.  Once  budget  balance  is  achieved  do  we  need  a  Constitutional  amendment 
to  keep  fiscal  policy  on  a  responsible  and  conservative  course  as  the  years  go  by? 

3.  Over  the  decades — and  indeed  over  the  centuries  we  ought  to  think  about 
when  considering  a  Constitutional  amendment — what  is  likely  to  be  its  effect  on 
the  budgetary  and  other  policy  making  institutions  of  the  federal  government? 

With  respect  to  the  first  criterion — gettmg  from  here  to  there — the  amendment 
would  not  do  one  specific  thing  to  bring  the  budget  into  balance.  As  you  know,  most 
federal  spending  these  days  does  not  arise  from  annual  appropriation  actions  by  the 
Congress  but  from  the  automatic  payment  of  cash  or  other  benefits  under  the  laws 
governing  entitlement  programs  such  as  social  security.  Medicare  for  the  elderly, 
Medicaid  for  the  poor,  ana  veterans'  disability  payments.  And  on  the  revenue  side, 
receipts  flow  in  under  the  rules  of  existing  tax  laws,  as  conditioned  by  the  state  of 
the  economy.  In  practice,  therefore,  Congress  cannot  even  come  close  to  balancing 
the  budget  merely  by  sitting  on  its  hands  and  pursuing  a  conservative  policy  with 
respect  to  annual  appropriations.  It  must  take  positive  legislative  action,  either  by 
way  of  slashing  benefits  under  popular  entitlement  programs  or  by  passing  revenue- 
raising  tax  bills.  But  the  proposed  amendment  does  not  identify  or  cut  one  specific 
benefit  or  reduce  one  entitlement,  and,  of  course,  it  makes  raising  taxes  more  dif- 
ficult. Nor  can  the  amendment  force  any  member  of  the  House  or  the  Senate  to  vote 
for  anv  of  the  difficult  actions  needed  to  balance  the  budget.  Indeed,  the  amendment 
provides  a  politically  painless  way  to  vote  for  budgetary  austerity  and,  in  aU  likeli- 
hood will  delay  the  effort  to  organize  support  for  the  politically  dangerous  measures 
that,  in  the  real  world,  are  going  to  have  to  be  taken  in  order  to  balance  the  budget. 
Voting  for  the  amendment,  without  an  accompanying  piece  of  legislation  contaimng 
a  strict  bill  of  particulars  as  to  how  the  budget  will  be  balanced,  would  be  something 
like  the  early  prayer  of  St.  Augustine:  "Lord,  make  me  pure,  chaste,  and  continent — 
but  not  just  yet." 
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To  the  second  question — do  we  need  a  Constitutional  amendment  to  keep  us  on 
the  straight  and  narrow  once  budget  balance  is  achieved — the  answer  is  "No."  Fed- 
eral debt  in  the  hands  of  the  public  fell  steadily  as  a  share  of  the  nation's  GDP  from 
the  end  of  the  second  world  war  to  1970,  from  over  a  hundred  percent  of  GDP  to 
a  little  under  30  percent.  The  ratio  then  stabilized  during  the  1970s  and  into  the 
first  years  of  the  1980s.  Except  for  large  recessions,  the  failure  to  finance  the  Viet- 
nam war  responsibly,  and  two  episodes  when  inflation  swelled  interest  payments  on 
the  debt,  budget  deficits  were  quite  small.  Even  with  the  bad  periods  included  thev 
weren't  enough  to  prevent  the  debt-GDP  ratio  frorti  declining.  The  checks  and  bal- 
ances already  written  into  the  Constitution  normally  do  an  imperfect,  but  neverthe- 
less effective,  job  of  restraining  egregious  budgetary  excess.  On  the  other  hand,  in 
1981  the  nation  did  make  an  enormous  budgetary  Blunder,  acting  on  the  mistaken 
but  widely-held  belief  that  we  could  have  a  massive  tax  cut  whUe  at  the  same  time 
sharply  increasing  the  defense  budget.  The  gamble  didn't  work  and  over  the  subse- 
quent 13  years  the  federal  debt-to-GDP  ratio  turned  around  and  began  to  rise  swift- 
ly. Federal  debt  swelled  in  those  13  years  from  less  than  $1  trillion  to  almost  $3V2 
trillion.  Once  that  mistake  was  made,  the  same  checks  and  balances  that  normally 
prevent  serious  fiscal  excesses  worked  to  prevent  the  painful  actions  needed  to  cor- 
rect the  mistake.  My  point  is  that  a  Constitutional  amendment  will  not  get  us  to 
or  near  budget  balance,  but  once  there,  nothing  need  be  added  to  the  Constitution 
as  it  now  exists  to  keep  us  there. 

With  respect  to  the  third  question — what  will  the  amendment  do  over  the  course 
of  the  years  to  the  budgetary  and  other  pwlicy  making  institutions  of  the  govern- 
ment— my  answer  is  that  it  will  either  become  a  charade  and  be  widely  ignored,  or, 
if  enforced,  will  do  serious  economic  harm  and  corrupt  the  budgetary  process.  If  it 
were  enforced,  a  determined  minority  in  one  House  could  require  the  budget  to  be 
balanced  even  as  revenues  declined  auring  recession  years,  mandating  large  spend- 
ing cuts  at  just  at  the  wrong  time.  Small  recessions  would  become  big  ones,  and 
big  recessions  could  be  turned  into  bigger  ones.  Moreover,  over  the  years  and  dec- 
ades, federal  policy  would  turn  more  and  more  to  the  use  of  federal  regulations  and 
mandates  on  business  and  state  and  local  governments  as  substitutes  for  federal 
spending,  in  order  to  free  up  revenues  for  other  programs.  I  am  not  a  Constitutional 
lawyer  so  I  cannot  predict  the  extent  to  which  the  federal  judiciary  would  increas- 
ingly be  called  upon  to  enforce  the  amendment.  But  neither  outcome  is  pleasant  to 
contemplate:  if  you  believe  that  the  pressures  on  the  Congress  to  run  deficits  are 
so  great  as  to  require  a  Constitutional  amendment,  then  surely  those  same  pres- 
sures exerted  over  decade  after  decade  wiU  push  the  Congress  into  accounting  prac- 
tices which  will  make  the  amendment  meaningless;  and  if  you  think  this  will  be 
prevented  through  judicial  enforcement  of  the  amendment,  then  we  will  have  turned 
national  budgetary  policy  over  to  federal  judges,  an  outcome  not  lightly  to  be  con- 
templated. 

Let  me  flesh  out  the  above  summary  with  some  details  and  some  evidence. 

Achieving  Budget  Balance 

It  is  one  thing  to  keep  the  budget  in  balance  once  it  is  already  there.  But  the  bal- 
anced budget  amendment  contemplates  taking  a  budget  in  deep  deficit  and  bringing 
it  into  balance.  By  the  year  2002,  when  the  balanced  budget  amendment  would  take 
effect  if  ratified,  the  federal  budget  deficit  is  projected  to  rise  to  some  $320  billion, 
according  to  the  latest  published  projections  oi  the  Congressional  Budget  Oflice.  The 
proposed  amendment  would  increase  the  already  high  barriers,  against  raising  taxes, 
so  1  will  assume  that  all  of  the  action  to  balance  the  budget  would  have  to  come 
from  spending  cuts.  The  "Contract  with  America,"  of  which  the  balanced  budget 
amendment  is  a  part,  also  proposes  a  series  of  substantial  tax  cuts.  Estimates  sug- 
gest that  these  reductions  would  cost  in  excess  of  $75  billion  a  year  by  the  year 
2002.  Thus,  something  like  $400  billion  a  year  in  spending  reductions  would  have 
to  be  phased  in  by  then  to  finance  the  tax  cuts  and  balance  the  budget.  (Please  no- 
tice that  I  am  talking  about  $400  billion  a  year,  not  a  five-year  total  of  $400  billion, 
as  is  the  common  practice  these  days.)  Because  spending  cuts  bring  a  gradually  in- 
creasing bonus  by  way  of  smaller  debt,  most  probably  a  reduction  in  interest  rates 
and  therefore  smaller  interest  payments  on  the  debt,  $250  to  $300  billion  of  actual 
program  reductions,  phased  in  gradually  over  the  next  seven  years,  would  be  suffi- 
cient to  produce  the  $400  billion  in  reduced  annual  spending  by  the  year  2002. 

In  addition  to  large  tax  reductions,  the  "Contract  with  America"  promises  to 
strengthen  the  defense  program  and  would,  at  a  minimum,  exempt  the  military 
budget  from  significant  cuts  below  its  presently  projected  path.  In  addition,  leaders 
of  both  parties  have  vowed  to  take  the  social  security  program  "off  the  table"  when 
it  comes  to  budget  cuts.  In  light  of  that,  I  will  also  assume  that  at  a  maximum  the 
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Medicare  orogram  for  the  elderly  would  not  be  cut  by  more  than  15  percent  (which 
itself  would  be  a  heroic  task  requiring  cuts  of  $53  billion  a  year  by  2002).  But,  de- 
fense, social  security,  and  interest  payments  on  the  debt,  together  with  85%  of  Medi- 
care, take  up  almost  two-thirds  of  the  federal  budget.  To  cut  the  necessary  $250  to 
$300  billion  out  of  the  remainder  of  the  budget  would  require  across-the-board  cuts 
of  30  to  40%  in  those  remaining  programs.  That  would  ultimately  involve  closing  a 
third  or  more  of  National  Parks  and  federal  prisons,  and  cutting  equally  deeply  into 
the  funds  for  federal  highway  construction,  research  on  cancer,  heart,  and  other  dis- 
eases at  the  National  Institutes  of  Health,  the  space  program,  federal  law  enforce- 
ment programs,  grants  to  the  states  for  Medicaia,  ana  so  on  down  the  list.  And  for 
every  one  of  these  programs  that  you  spare,  deeper  cuts  would  have  to  come  in  all 
the  rest. 

An  approach  that  is  often  cited  to  make  it  look  easy  to  balance  the  budget  runs 
something  like  the  following:  All  you  have  to  do  to  balance  the  budget  by  the  year 
2002  is  to  hold  the  growth  of  entitlement  programs  to  3  percent  a  year.  That  doesn't 
sound  so  difficult  does  it?  Well,  let's  look.  Because  the  number  of  social  security  re- 
tirees is  rising  and  so  are  the  average  wages  and  prices  on  which  their  benefits  are 
based,  social  security  spending  is  now  projected  to  grow  by  5Va  percent  a  year  over 
the  next  seven  years.  Holding  it  to  3  percent  a  year  would  entail  a  benefit  cut  of 
14  percent  for  retirees  bv  the  year  2002 — and  deeper  cuts  in  later  years.  Medicare 
provides  an  even  more  dramatic  example.  Because  medical  costs  are  rising  so  rap- 
idly, and  the  utilization  of  high-tech  medical  services  is  growing  so  fast.  Medicare 
spending  is  projected  to  rise  by  over  10  percent  a  year.  Holding  the  growth  to  3  per- 
cent a  year  would  mean  cutting  the  program  in  the  year  2002  by  38  jpercent.  You 
might  get  a  little  of  that  by  increasing  the  premiums  the  elderly  pay  for  Part  B  of 
Medicare — that  wouldn't  be  a  bad  idea.  But  most  of  the  cuts  would  have  to  come 
by  scaling  back  real  benefits,  such  as  the  number  of  hospital  days  allowed.  In  any 
event,  you  can't  avoid  the  tough  decisions  through  a  bloodless  formula  or  an  easy- 
sounding  cap  on  entitlement  growth. 

The  message,  therefore,  is  a  sobering  one:  it  is  in  practice  impossible  to  achieve 
a  balanced  budget  without  cutting  into  defense  and  such  popular  programs  as  social 
security  and,  ifthe  truth  be  told,  raising  taxes.  Yet  the  proposed  balanced  budget 
amendnient  does  not  include  one  single  provision  that  would  take  any  of  those  steps, 
nor  is  there  any  way  it  can  require  any  member  of  Congress  to  vote  for  a  single 
one  of  the  many  politically  difficult  things  that  will  eventually  have  to  be  done  to 
achieve  budget  balance.  As  part  of  an  overall  economic  program  which  includes 
large  tax  reductions,  as  well  as  a  pledge  to  exempt  both  the  defense  and  social  secu- 
rity programs  from  budget  cuts,  the  proposed  balanced  budget  amendment  is  clearly 
not  a  serious  effort  to  deal  with  the  real  budget  problem  that  confronts  the  country. 
It  is  a  good  way  to  cast  a  vote  for  budget  austerity  without  having  to  sign  on  to 
the  really  hard  measures  that  will  ultimately  be  necessary  if  we  are  ever  to  do  the 
job.  Indeed,  it  is  a  dead  giveaway  that  so  much  effort  is  going  into  a  campaign  to 
get  a  two-thirds  vote  for  a  Constitutional  amendment  that  does  nothing  itself  to  bal- 
ance the  budget,  rather  than  being  directed  toward  rounding  up  the  simple  majority 
that  would  be  necessary  to  pass  a  seven  or  ten-year  program  of  specific  expenditure 
and  tax  measures  that  would  in  fact  accomplish  that  task. 

I  have  heard  it  said  that  the  balanced  budget  amendment  does  nothing  but  com- 
pel the  federal  government  to  live  within  its  means  like  any  family  must  do.  In  fact, 
proposing  the  balanced  budget  amendment,  together  with  a  package  of  tax  reduc- 
tion, and  a  pledge  to  exempt  defense  and  social  security  from  budget  cuts,  is  like 
a  family  living  well  beyond  its  means  which  gets  together  near  the  end  of  the  year 
and  agrees:  "We  are  not,  of  course,  going  to  cut  what  we  spend  on  such  necessities 
as  housing  or  food  and  clothing  and  we  are  going  to  increase  our  entertainment 
budget,  but,  man,  are  we  going  to  adopt  a  tough  New  Year's  resolution  to  get  our 
finances  in  order!" 

It  is  only  fair  to  ask  me,  as  an  opponent  of  the  amendment,  how  I  would  go  about 
the  job  of  balancing  the  budget.  First,  I  think  it  is  important  to  be  completely  candid 
and  up  front  about  the  difficulties  of  the  task,  and  not  lead  people  to  believe  that 
the  budget  can  be  balanced  while  taxes  are  being  cut  and  the  two  largest  elements 
of  the  budget — defense  and  social  security — are  exempted  from  the  cutting  axe. 
From  then  on  out,  the  job  has  to  be  done  the  old-fashioned  way,  with  specific  and 
identified  program  cuts,  and,  I  believe,  some  tax  increases.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  made  a  good  start,  but  several  more  of  those  budget  pack- 
ages will  be  necessary,  and  the  sooner  the  better.  Ultimately,  all  of  the  sacred  cows 
will  have  to  be  touched — defense,  social  security  and  taxes.  Early  in  the  next  cen- 
tury, as  the  number  of  social  security  retirees  begins  to  ^row  dramatically  relative 
to  the  number  of  workers  paying  payroll  taxes,  we  are  going  to  have  to  make  major 
changes  in  the  system,  including  ooth  benefit  cuts  and  increases  in  payroll  or  other 
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taxes.  The  problem  would  be  eased  if  we  began  soon  to  phase  in  the  necessary  medi- 
cine slowly  and  gradually.  That  wouldn't  produce  much  by  way  of  deficit  reduction 
for  awhile,  but  might  begin  to  contribute  by  the  end  of  the  coming  decade.  As  exam- 
ples of  the  kind  of  things  we  can  do:  We  can  eliminate  or  radically  cut  many  middle 
class  or  business  subsidies,  such  as  merchant  marine  and  farm  subsidies,  and  mass 
transit  support.  We  can  stop  subsidizing  unnecessary  medical  care  by  eliminating 
the  tax-free  status  of  employer-provided  health  care  premiums.  We  should  eliminate 
the  space  station.  We  can  require  aU  except  those  with  low  incomes  to  pay  pre- 
miums that  more  nearly  cover  the  fuU  cost  of  Part  B  of  Medicare.  The  defense  budg- 
et and  the  CIA  can  stand  larger  budget  cuts,  without  harming  our  security,  espe- 
cially if  we  eliminate  or  postpone  the  purchase  of  highly  expensive  new  weapons, 
designed  to  meet  the  non-existing  threat  of  a  high  tech  enemy.  And  a  realistic  anal- 
ysis tells  us  that  some  tax  increases  wUl  be  required  if  we  are  serious  about  bal- 
ancing the  budget. 

Keeping  the  Budget  in  Balance  Once  We  Get  There 

If  the  necessary  steps  were  taken  to  balance  the  budget,  would  we  then  need  a 
Constitutional  amendment  to  remain  at  or  near  balance  on  average  over  the  years 
and  to  hold  down  the  level  of  federal  spending  and  taxes? 

Until  recently  our  political  system  did  not  have  a  tendency  to  produce  large  defi- 
cits in  periods  outside  of  recessions  and  during  the  Vietnam  era,  when  a  policy  mis- 
take was  made  in  refusing  to  raise  taxes  and  cut  spending  to  finance  that  war.  The 
budget  does  regularly  swing  into  deficit  during  recessions.  Periods  of  high  inflation 
also  bring  on  deficits;  inflation  drives  up  interest  rates  which  in  turn  raises  the  cost 
of  paying  interest  on  the  federal  debt.  But  since  the  inflation  also  lowers  the  ratio 
of  federal  debt  to  GDP,  the  budget  ends  up  no  worse  off  once  the  inflation  has  sub- 
sided. The  cumulative  sum  of  the  postwar  deficits  we  had  up  until  the  1980s,  even 
including  the  effect  of  recessions  and  the  period  of  the  policy  mistakes  of  Vietnam 
War  finance,  were  small  enough  that  the  federal  debt-to-GDP  ratio  fell  continuously 
from  1945  through  1970  and  remained  stable  during  the  subsequent  decade.  Our 
existing  Constitutional  system  of  divided  powers  and  checks  and  balances  is  not,  as 
a  matter  of  course,  biased  toward  large  deficits. 

The  large  deficits  of  the  1980s,  which  still  plague  us,  arose,  as  I  said  in  the  intro- 
ductory part  of  this  testimony,  from  a  major  policy  mistake  in  the  early  1980s,  exac- 
erbated in  recent  years  by  soaring  medical  care  costs  in  both  the  private  and  public 
sectors,  and  feeding  on  itself  as  one  year's  big  deficit  increases  next  year's  interest 
payments  on  the  debt.  The  same  inertia  in  our  Constitutional  system  that  is  nor- 
mally a  bulwark  against  excessive  deficits  and  spending  has  for  many  years  kept 
us  from  taking  the  draconian  measures  necessary  to  get  the  system  back  under  con- 
trol. But  the  proposed  Constitutional  amendment  won't  help  us  break  the  inertia; 
it  imposes  none  of  the  concrete  measures  needed  to  balance  the  budget,  and  cannot 
force  any  members  of  Congress  to  vote  for  them. 

The  essential  fiscal  conservatism  of  the  American  system  of  divided  powers  can 
also  be  seen  in  Figure  1,  which  compares  the  share  of  federal  spending  in  GDP  to 
that  of  other  major  industrial  countries.  Since  the  degree  of  federalism  varies  widely 
from  country  to  country,  the  only  way  to  compare  government  spending  among  dif- 
ferent nations  is  to  include  all  levels  of  government.  As  you  can  see  from  the  figure, 
the  fraction  of  the  economy  taken  up  by  government  spending  in  the  United  States 
and  Japan  runs  15  or  more  percentage  points  lower  than  in  the  countries  of  Europe. 
It  is  no  coincidence  that  the  United  States  and  Japan  have  spending  (and  revenue) 
shares  of  GDP  that  are  so  much  lower  than  in  other  nations.  In  both  the  United 
States  and  Japan,  albeit  for  diflerent  reasons,  more  consensus  is  required  to  get 
things  done  than  in  the  parliamentary  democracies  of  Europe.  In  the  United  States 
it  takes,  at  a  minimum,  the  consensus  of  three  major  institutions — the  Executive, 
the  House  and  the  Senate — to  institute  a  new  policy  or  program — otherwise  a  two- 
thirds  vote  is  needed.  In  practice,  the  rules  of  tne  Senate  are  such  as  to  emphasize 
still  fijfther  the  need  to  bring  along  any  significant  majority  for  most  governmental 
actions.  Thus,  at  the  extreme.  Senators  from  the  least  populous  states,  representing 
no  more  than  2  percent  of  American  voters,  can  band  together  to  block  action.  While 
this  requirement  for  broad  consensus  is  sometimes  frustrating,  it  has  on  the  whole 
worked  to  give  the  country  an  overall  budgetary  structure  that,  with  a  few  notable 
exceptions,  does  not  easily  yield  to  the  whims  of  transient  opinion.  It  is  no  coinci- 
dence that  in  the  United  States  spending  and  tax  shares  are  much  lower  than  in 
any  other  developed  country  except  Japan,  which  also  requires  great  consensus  to 
get  anything  done. 
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Figure  1 
Total  Government  Outlays,  1973-1993 

As  a  percentage  of  GDP;  5  yr  intervals 
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Source:  Data  for  1978  to  1993  taken  from  OECD  Economic  OuOook.  December  1994.  1973  data  were  taken  from  the 
December  1992  Economic  Outk»k  (adjusted  to  reflect  differences  between  me  two  sources  in  the  1978  data). 


Appendix  1  to  this  testimony  examines  the  budgetary  history  of  the  past  forty 
years  to  document  the  conclusion  that  the  current  constitutional  system  under 
which  budgetary  decisions  are  made  is  not  biased  towards  excessive  overall  spend- 
ing (although  it  often  produces  inefficient  allocation  within  the  total.) 

So  far  I  have  concentrated  on  the  theme  that  the  proposed  amendment  would  do 
no  good.  Let  me  turn  to  the  reasons  why  it  would  be  likely  to  do  great  harm. 

Requiring  an  Annual  Balanced  Budget  Would  Destabilize  the  American 

Economy 

The  American  economy  in  the  postwar  years  has  been  far  more  stable  than  it  was 
in  the  era  between  the  Civil  War  and  the  Second  World  War  (even  if  we  exclude 
the  Great  Depression  from  the  comparison).  In  the  years  between  the  Civil  War  and 
the  First  World  War  the  American  Economy  spent  about  half  the  time  in  expansion 
and  half  in  contraction.  In  the  period  since  1946,  the  economy  spent  80  percent  of 
the  time  expanding  and  only  20  percent  contracting.  In  the  years  after  the  Second 
World  War  nuctuations  in  the  American  economy  around  its  long-term  growth  trend 
were  much  larger  than  they  were  in  the  period  1871-1914.  Many  economists  who 
have  studied  the  period  credit  an  important  part  of  the  improved  economic  perform- 
ance to  the  automatic  stabilizing  characteristics  of  the  federal  budget. 

Budget  balance,  or  in  some  cases  budget  surplus,  ought  to  be  the  of  budgetary 
rule  when  the  economy  is  at  or  near  normal  prosperity.  But  requiring  the  budget 
to  be  balanced  each  year  would  significantly  increase  the  depth  and  length  of  eco- 
nomic recessions.  When  the  economy  moves  into  recession,  as  it  will  almost  surely 
do  from  time  to  time,  spending  on  unemployment  insurance  and  certain  other  in- 
come support  programs  rise.  Revenues  on  tne  other  hand  decline.  This  budgetary 
behavior  is  a  very  important  economic  stabilizer,  helping  to  sustain  the  purchasing 
power  of  the  American  people  in  economic  downturns  and  keeping  sales,  employ- 
ment, and  production  better  maintained  than  they  otherwise  would  be. 
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The  proposed  amendment  (Section  1,  lines  10-12)  would  require  that  when  unem- 
ployment compensation  and  similar  expenditures  rose  in  a  recession  the  Congress 
and  the  President  would  have  to  make  immediate  offsetting  cuts  so  as  to  keep  over- 
all outlays  from  rising  in  the  year  that  this  occurs.  In  addition,  in  proposing  and 
enacting  next  year's  budget  they  would  have  to  make  further  spending  cuts  to  offset 
the  recessionary  decline  in  revenues.  Congress  and  the  Executive  could,  of  course, 
produce  overblown  and  phony  revenue  forecasts.  But  I  assume  this  is  not  how  the 
amendment  is  supposed  to  operate. 

If  enforced  honestly  the  amendment  would,  therefore,  mandate  large  expenditure 
slashes  just  at  the  wrong  time,  when  the  economy  is  weak  and  vulnerable  to  further 
downward  pressures.  The  consequences  could  be  severe  on  the  economy.  Thus,  at 
today's  levels  of  the  economy,  a  recession  of  the  sanr.";  magnitude  as  occurred  from 
1980  to  1982  would  tend  to  throw  an  initially  balanced  budget  into  deficit  by  some- 
thing like  $150  billion.  An  offsetting  cut  in  spending  of  that  amount  would  come  at 
just  the  wrong  time,  throwing  the  economy  much  deeper  into  recession  and  seriously 
postponing  the  onset  of  recovery. 

Proponents  of  the  amendment  will  reply  that  a  60  percent  majority  of  the  total 
membership  of  both  Houses  could  surely  be  assembled  to  avoid  this  problem.  Pos- 
sibly— on  most  occasions,  even  probably.  But  you  are  not  writing  a  law  that  can  be 
easily  changed;  you  are  enacting  a  Constitutional  provision  meant  to  last  for  the 
ages.  I  do  not  think  anyone  should  be  willing,  on  sober  reflection,  to  gamble  the 
American  economy  on  a  conviction  that  there  will  never  be  a  willful  minoritj'  in  one 
House  of  the  Congress  to  block  the  necessary  action. 

If  the  Congress  insists  on  adopting  a  resolution  incorporating  a  balanced  budget 
requirement,  I  urge  you  to  consider  modifying  the  proposal  in  two  ways  to  deal  with 
the  economic  stabilization  problem  I  have  just  outlined:  First,  the  federal  govern- 
ment should  be  required  to  balance  the  high-employment  budget;  that  is,  revenues 
and  expenditures  ought  to  be  estimated  as  if  the  economy  were  in  a  reasonably  pros- 
perous condition.  When  economic  conditions  were  in  fact  prosperous,  there  would  be 
no  difference  between  the  actual  budget  and  the  high  employment  budget.  But  reve- 
nues could  fall  in  response  to  lower  income  and  unemployment  compensation  rise 
along  with  the  higher  unemployment  without  triggering  off  counter-productive 
spending  cuts  or  tax  increases.  If  you  object  that  the  Congress  could  fudge  the  "high 
employment"  budget  estimates,  I  ask:  Why  swallow  a  camel  and  strain  at  a  gnat? 
To  operate  under  this  amendment.  Congress  must  make  many  estimates  ana  pro- 
vide a  myriad  of  interpretations — all  of  wnich  could  be  fudged. 

A  second  change  in  the  proposed  amendments  should  be  made  to  recognize  that 
the  long  term  economic  gain  from  balancing  the  budget  does  not  depend  on  this 
being  done  every  day,  or  every  month,  or  indeed  every  time  the  earth  completes  one 
revolution  around  the  sun.  Again,  if  the  Congress  insists  on  passing  a  balanced 
budget  amendment  it  ou^t  to  allow  for  some  averapng  over  tne  years.  One  way 
to  do  that  would  be  to  allow  for  a  high-employment  deiicit  of  up  to  1  percent  of  GNP 
in  any  one  year,  but  require  that  one  third  of  that  deficit  be  "paid  back"  in  each 
of  the  next  three  years.  The  payback  would  count  as  an  outlay,  so  that  the  balanced 
budgets  of  subsequent  years  would  actually  be  small  surpluses.  But  notice  how  each 
of  the  modifications  I  nave  suggested  illustrates  the  fact  that  the  more  you  try  to 
make  the  balanced  budget  amendment  workable,  the  more  complicated  it  has  to  be. 

The  Amendment  Would  Worsen  the  Quality  and  Performance  of 

Government 

A  balanced  budget  amendment  would,  I  am  convinced,  inevitably  lead  to  a  sub- 
stantial deterioration  in  the  quality  of  American  government. 

First,  the  amendment  refers  to  balancing  "receipts"  and  "outlays."  But  there  is  no 
legally  or  even  commonly  accepted  definition  of  the  terms  "receipts"  or  "outlays." 
Given  the  inherent  looseness  of  the  terminology,  the  F*resident  and  the  Congress 
would  continually  be  tempted  to  define  items  of  spending  as  "off-budget,"  and  to  con- 
vert expenditure  programs  into  below-market  guaranteed  loans. 

Moreover,  in  deciding  on  the  adoption  of  a  Constitutional  amendment  it  is  nec- 
essaiT  to  think  in  terms  of  generations.  Over  that  period  budget  accounting  might 
well  become  meaningless,  as  a  succession  of  Presidents  and  Congresses  devised  ac- 
counting tricks  to  evade  the  amendment.  Surely  a  Congress,  which  in  1987  achieved 
a  temporary  budget  reduction  by  requiring  the  Pentagon  to  postpone  its  payday 
from  the  day  before  to  the  day  after  the  beginning  of  the  fiscal  year,  would  not  cavil 
at  inventing  imaginative  amendment-busting  devices. 

Second,  to  the  extent  that  the  accounting  tricks  were  not  sufficient  and  the 
amendment  did  begin  to  bite,  a  succession  of  Presidents  and  Congresses  would  be 
tempted  to  substitute  regulations  and  mandates  for  budget  programs.  One  can  imag- 
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ine  a  whole  series  of  measures  that  transfer  federal  budget  programs  to  the  busi- 
ness sector,  mandating  various  business  outlays  for  social  programs  under  detailed 
government  regulation:  Medicaid,  unemployment  compensation,  provision  of  day 
care  for  woricing  mothers  as  a  substitute  for  Head  Start,  support  for  local  welfare 
programs,  and  so  on  down  the  list.  Give  me  a  roomfiil  of  ex  0MB,  CBO,  and  Con- 
gressional budget  staff  members,  and  in  a  month — much  less  a  generation — I  will 
tell  you  how  to  transfer  a  hefty  part  of  the  civilian  budget  to  the  oacks  of  business 
firms,  guided  by  detailed  governmental  regulation.  From  being  one  of  the  least  regu- 
lated economies  in  the  industrial  world  the  United  States  should  gradually  become 
the  most  regulated. 

Third,  while  I  am  no  Constitutional  lawyer  I  think  it  obvious  either  that  the 
amendnient  will  require  substantial  interpretation  and  enforcement  from  the  Su- 
preme Court,  or — if  the  Supreme  Court  refuses  to  become  involved — the  amendment 
will  soon  have  no  meaning  and  no  force.  There  are  a  host  of  questions  that  have 
to  be  answered.  What  are  receipts?  Would  a  federal  requirement  that  business  firms 
support  local  welfare  plans  be  a  tax  subject  to  the  requirements  of  a  three-fifths 
vote?  Given  the  amendment,  business  firms  will  bring  cases  to  test  the  point.  Is  a 
repayable  loan  an  outlay?  Can  the  Congress  declare  certain  government  expenses 
to  be  "off-budget,"  and  if  so,  what  are  the  criteria?  Can  trust-funds  be  set  up  which 
are  outside  the  constraints  of  the  amendment?  Suppose  the  budget  does  begin  run- 
ning an  unanticipated  deficit  and  Congress  cannot  find  a  majority  to  cut  entitle- 
ments or  raise  taxes  to  balance  the  budget  as  is  required  by  the  proposed  amend- 
ment. Who  forces  them  to  do  so?  These  are  only  a  few  of  the  questions  that  have 
to  be  answered.  The  answer  will  importantly  shape  the  way  government  is  run. 

I  realize  that  the  Supreme  Court  is  usually  reluctant  to  deal  with  the  internal 
operations  of  the  Legislative  Branch,  and  I  am  told  that  there  are  large  open  ques- 
tions as  to  who  would  have  the  standing  to  sue  to  enforce  compliance  with  the 
amendment.  But  if,  for  any  reason,  the  Supreme  Court  did  not  provide  interpreta- 
tive and  enforcement  authority,  the  amendment  would  quickly  become  a  dead  letter 
through  a  series  of  majority  votes  loosely  interpreting  the  terms  of  the  amendment. 

Some  Final  Thoughts 

In  the  way  they  dealt  with  economic  matters  in  the  Constitution,  our  Founding 
Fathers  showed  deep  wisdom  and  exercised  a  restraint  for  which  we  should  be  ever- 
lastingly grateful.  First,  they  set  up  a  series  of  institutional  and  procedural  barriers 
to  government  action — which  we  call  "checks  and  balances" — that  in  efiiect  limited 
government  to  taking  only  those  steps  which  could  command  a  significant  political 
consensus  in  the  country.  Second,  taking  the  Constitution  together  with  the  first  ten 
amendments,  they  went  beyond  these  procedural  limitations  in  the  field  of  human 
lights  and  explicitly  forbade  any  governmental  actions,  obtained  by  consensus  or 
not,  that  infringed  on  a  series  oi  specifically  defined  human  rights.  But  in  the  field 
of  economic  ana  social  policy  they  generally  refrained  from  imposing  either  positive 
reauirements  or  prohibitions  on  mture  governments,  nor  did  they  set  up  special  pro- 
cedural rules  for  such  policies.  So  long  as  the  actions  could  make  it  over  the  univer- 
sal barriers  erected  by  the  checks  and  balances,  and  did  not  interfere  with  human 
rights,  the  founding  fathers  would  permit  them. 

This  approach  manifested  a  profound  understanding  of  human  nature  and  the 
arts  of  government.  Basic  human  rights  are  timeless,  and  the  framers  felt  free  to 
hold  future  generations  to  a  set  of  specific  limitations  against  infringement  of  those 
rights.  And  the  system  of  procedural  barriers  they  put  in  the  way  of  hasty  govern- 
mental actions  in  the  economic  and  social  arena  has  served  us  well  over  the  years, 
even  if — like  all  other  human  inventions — not  perfectly.  But  they  did  not  try  to  im- 
pose on  future  generations  the  economic  and  social  preconceptions  of  their  own 
agrarian  and  incipient  industried  age.  Hamilton  and  Jefferson's  agrarian  allies  pro- 
moted their  opposing  economic  views  before  the  voters  and  in  the  legislative  arena, 
not  by  embedding  them  in  the  Constitution.  The  modem  economy  would  have  been 
ill-served  had  either  of  their  views  been  locked  into  the  Constitution,  however  ap- 
propriate either  one  mi^t  have  been  for  the  late  eighteenth  century. 

I  have  outlined  the  economic  dangers  that  could  flow  from  a  Constitutional  man- 
date for  an  annually  balanced  budget,  as  well  as  the  incentives  it  would  set  up  for 
expanding  the  scope  of  governmental  regulation  and  for  corrupting  the  budget  proc- 
ess. But  I  am  sure  that  I  have  missed  any  number  of  unforeseeable  consequences 
that  would  gradually  appear  over  the  course  of  decades  and  centuries.  The  founding 
fathers  were  right  not  to  try  to  write  into  the  Constitution  the  substance  of  eco- 
nomic policy.  I  urge  the  Congfress  to  allow  the  nation  to  continue  in  the  tradition 
of  the  founding  fathers  and  leave  budgetary  policy  out  of  the  Constitution. 
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Appendix  1.— Does  the  Present  Constitutional  System  Produce  Excessive 
Federal  Expenditures? 

Those  political  theorists  who  advocate  a  Constitutional  amendment,  argue  that 
there  are  two  major  flaws  in  the  democratic  majoritarian  process  of  making  budgets 
that  bias  the  federal  government  toward  excessive  spenoing  financed  by  excessive 
borrowing,  a  Constitutional  barrier  is  needed.  First,  they  argue,  the  benefits  from 
most  government  programs  are  highly  concentrated  among  a  few  recipients  whUe 
the  costs  of  each  such  program  are  spread  widely  among  aU  tajcpayers.  Advocacy 
of  higher  spending  is  therelore  organized  and  eflective,  opposition  is  diffuse  and  fee- 
ble. The  consequence  is  an  excessive  level  of  government  spending.  Second,  they 
contend,  voters  and  their  representatives  are  affucted  with  myopia;  they  value  high- 
ly the  benefits  of  government  programs  which  are  immediate,  and  discount  the  tax 
costs  which  are  often  postponed  to  the  fiature  by  the  device  of  federal  borrowing.  Be- 
cause of  this  myopic  bias  the  budget  process  persistently  generates  excess  deficits. 

The  problem  with  these  interesting  arguments  is  that  a  longer-term  view  of  his- 
tory simply  does  not  bear  them  out.  Figure  1  below  separates  government  revenues 
and  exjjenditures  into  two  categories:  the  expenditures  and  payroll  tax  revenues  of 
the  social  security  trust  funds  (including  the  hospital  insurance  program  under 
Medicare)  and  "all  other"  activities  of  the  federal  government — defense,  interest  on 
the  debt,  welfare  programs  and  so  forth.  The  latter  I  have  labeled  the  "general  oper- 
ating budget."  Spending  and  revenues  are  expressed  as  a  percentage  of  GNP.  The 
figure  plots  the  course  of  expenditures  and  services  as  a  share  of  GDP  over  the  past 
40  years. 

Appendix  Figure  1 
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As  the  small  insert  in  the  Figure  makes  clear,  social  security  benefits  and  the 
taxes  to  pay  for  them  have  indeed  risen  steadily.  But  these  are  precisely  the  pro- 
grams which  do  not  fit  the  stereotype  of  a  program  which  generates  an  upward  bias 
in  spending.  Benefits  are  not  concentrated  but  widely  distributed.  If  there  is  any 
one  program  which  seems  to  have  the  overwhelming  support  of  the  American  peo- 
ple— wisely  or  not — it  is  this  program.  The  voting  public  wants  the  benefits  and  is 
perfectly  willing  to  pay  for  them.  In  1983  for  example,  the  public  clearly  approved 
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of  legislation  which  substantially  raised  the  total  sum  of  social  security  payroll  taxes 
(at  least  over  the  next  75  years)  relative  to  the  total  value  of  benefits. 

The  general  operating  budget,  shown  in  the  main  part  of  the  Figure,  includes  all 
of  those  areas  where  the  presumed  bias  towards  excessive  spending  is  presumed  to 
occur.  Yet,  as  you  can  see,  general  operating  spending  has  remained  a  remarkably 
constant  share  of  the  national  economy.  Witnin  the  total,  the  share  devoted  to  de- 
fense spending  fluctuated  around  a  declining  trend  while  the  share  devoted  to  civil- 
ian spending  rose.  But  the  total  remained  stable.  (In  fact,  were  it  not  for  mounting 
interest  payments  on  the  debt,  the  total  spending  share  would  have  declined  over 
the  past  ten  to  fifteen  years.)  On  the  other  hema,  federal  revenues  in  the  general 
operating  budget — i.e.  all  revenues  except  for  payroll  taxes  to  support  social  security 
and  hospital  msurance — have  fallen  significantly  when  measured  as  a  fraction  of 
GDP,  especially  aft«r  the  1981  tax  cut.  Today's  federal  deficit  is  the  result.  There 
is,  of  course,  nothing  magic  about  the  16  to  18  percent  of  GDP  around  which  the 
federal  spending  share  has  fluctuated.  I  can  think  of  places  where  it  clearly  should 
be  cut.  But  the  fact  remains  that  the  traditional  budgetary  controls  and  constraints 
built  into  our  system  have  not  tended  to  produce  an  inexorable  up  trend  in  the  gen- 
eral operating  budget  of  the  federal  government. 

Mr.  Frank.  I  appreciate  that.  If  I  might  continue.  I  appreciate 
that  you  asked  him.  But  if  I  am  correct,  with  Mr.  Schultz  not  here, 
every  one  of  the  witnesses  in  this  first  session  will  be  in  favor  of 
the  amendment.  It  seems  unusual  to  have  all  the  witnesses  before 
the  2  o'clock  break  be  on  one  side  of  the  question. 

Mr.  Hyde.  Our  original  lineup  was  more  balanced, 

Mr,  Frank,  Five-to-one  instead  of  six-to-nothing.  A  little  more 
balanced, 

Mr.  Hyde,  You  had  two. 

Mr.  Frank.  But  Ms.  Rivlin  is  at  2  o'clock,  after  the  break. 

Mr.  Hyde,  That  is  to  accommodate  her.  If  I  may  finish,  sir,  to- 
morrow you  are  having  an  entire  day,  and  we  don't  have  your  wit- 
ness list  as  yet.  But  you  may  produce  anyone  you  wish  and  we  will 
sit,  listen,  and  be  instructed. 

Mr,  Frank,  I  thank  you,  Mr.  Chairman,  We  have  that  because 
the  rules  grant  that  we  do. 

In  my  experience,  the  minority  has  not  had  to  use  that  very 
much  because  they  had  been  more  balanced  in  the  list  that  came 
from  the  majority.  And  it  did  seem  to  me  unusual  that  we  would 
have  a  day  in  wnich  all  of  the  witnesses  would  be  on  one  side  for 
the  first  session,  the  first  three  panels  would  be  on  one  side.  I  hope 
that  is  not  going  to  be  a  precedent. 

Mr.  Hyde,  I  thank  the  gentleman  and  I  hope  that  his  hope  comes 
true. 

Our  first  panel  consists  of  three  distinguished  Members  of  Con- 
gress. Joe  Barton,  from  the  Sixth  District  of  Texas,  is  the  principal 
sponsor  of  H.J,  Res,  1,  the  version  of  the  balanced  budget  constitu- 
tional amendment  in  the  Contract  With  America.  Dan  Schaefer, 
from  the  Sixth  District  of  Colorado,  is  the  sponsor  of  a  bipartisan 
proposal  H.J.  Res.  28.  Bob  Franks,  from  New  Jersey's  Seventh  Dis- 
trict, has  a  strong  interest  in  unfunded  mandates. 

Gentlemen,  your  statements  in  their  entirety  will  be  included  in 
the  record  and  I  ask,  in  the  interest  of  time,  you  limit  your  oral 
testimony  to  5  minutes.  Congressman  Barton  is  recognized, 

STATEMENT  OF  HON.  JOE  BARTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr,  Barton.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to  be  at 
this  historic  hearing  and  it  is  an  honor  to  have  you  as  the  chair- 
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man  of  this  committee.  I  want  to  thank  you  for  your  leadership  in 
the  balanced  budget  effort. 

I  should  also  thank  Congressman  Lamar  Smith  of  Texas,  a  task 
force  leader  in  the  Contract  With  America.  And  I  personally  want 
to  welcome  Congresswoman  Lee  from  the  great  State  of  Texas.  I 
think  she  is  going  to  be  a  fine  addition  to  the  Congress  and  to  this 
committee. 

Less  than  2  weeks  from  today  on  January  19,  we  are  going  to 
have  a  historic  opportunity  to  begin  to  reduce  the  tremendous  bur- 
den of  debt  that  we  are  placing  on  the  current  generation  and  fu- 
ture generations  of  America.  You  are  going  to  be  congratulated  for 
moving  expeditiously  on  the  tax  limitation  balanced  budget  amend- 
ment. As  you  said  in  your  opening  statement,  the  public  debt  is 
now  more  than  $4.8  trillion.  A  trillion  is  a  thousand  billion  and  it 
is  rising  rapidly.  Each  American's  per  capita  share  of  that  debt  is 
$18,300. 

Payment  of  the  interest  on  this  debt,  as  you  pointed  out  again, 
over  $200  billion  a  year,  makes  it  almost  impossible  to  begin  any 
new  programs  of  any  significance  at  Federal  level.  We  have 
amassed  this  immense  debt  by  consistently  overspending.  There 
has  been  one  balanced  budget — the  last  balanced  budget  was  in 
1969.  In  mv  lifetime  there  have  been  three  balanced  budgets.  In 
the  last  half  a  century,  I  could  count  on  the  fingers  of  one  hand 
the  number  of  balanced  budgets  that  we  have  had  on  the  Federal 
level. 

This  has  been  mv  number  one  issue  since  I  came  to  Congress, 
to  pass  a  balanced  budget  amendment.  The  amendment  that  your- 
self, Mr.  Hyde,  the  chairman  of  this  committee,  and  myself,  and 
Congressman  Tate  of  Washington  are  the  chief  sponsors  of  in  this 
Congress  is  rather  simple.  It  requires  the  President  to  propose  and 
the  Congress  to  submit  a  balanced  Federal  budget.  It  erects  tough 
barriers  to  prevent  them  from  doing  otherwise.  It  requires  a  60- 
percent  supermajority  vote  to  borrow  money  and  to  raise  the  na- 
tional debt  ceiling  and  it  requires  a  60-percent  supermajority  vote 
to  raise  taxes. 

This  tax  limitation  provision  is  an  important  part  of  the  balanced 
budget  amendment  because  it  raises  percentage  necessary  to  raise 
taxes,  thus  making  it  more  probable  that  spending  will  be  reduced 
in  order  to  balance  the  budget.  Four  of  the  last  five  major  tax  in- 
creases did  not  pass  with  60  percent  majorities.  Had  they  not 
passed,  the  tax  burden  today  would  be  $666  billion  less.  I  might 
point  out  that  a  60-percent  supermajority  vote  for  a  tax  increase 
is  not  impossible  to  reach.  We  have  looked  at  the  last  16  major  tax 
bills  going  back  to  1960.  Seven  passed  with  more  than  60  percent 
of  the  vote  in  both  the  House  and  the  Senate.  Seven  failed.  Two 
passed  by  voice  votes. 

I  might  also  point  out  that  there  is  growing  support  for  tax  limi- 
tation in  the  States.  There  are  nine  States  that  have  some  sort  of 
supermajority  vote  requirement  to  raise  taxes,  including  the  State 
of  our  President,  Arkansas;  they  require  a  three-fourths  vote  to 
raise  taxes.  Nevada  in  the  last  election  passed  the  first  step  of  a 
two-step  State  referendum  to  require  supermajority  vote  for  tax  in- 
crease. It  passed  in  Nevada  with  78  percent  of  the  vote. 
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The  experience  in  the  States  that  have  tax  hmitations  shows  that 
it  does  work.  For  1980  to  1987,  those  are  the  last  years  that  we 
have  adequate  data,  in  those  States  that  had  a  tax  Hmitation  provi- 
sion their  State  taxes  went  up  as  a  percent  of  State  income — de- 
creased, I  am  sorry,  2  percent;  in  States  that  do  not  have  such  a 
tax  limitation  provision,  their  State  taxes  went  up  about  2  percent. 
That  is  a  difference  of  4  percent.  Four  percent  less  tax  burden  at 
the  Federal  level  would  be  less  than  $50  billion  a  year  in  additional 
Federal  taxes. 

Tax  limitation  also  reduces  spending.  States  that  have  tax  limi- 
tation provisions  spending  has  gone  up  but  by  an  average  of  2  per- 
cent, while  in  the  States  that  don't  have  it,  it  has  gone  up  an  aver- 
age of  9  percent.  You  take  that  7  percent  gap  and  compared  to  the 
Federal  budget  spending,  it  would  be  $100  billion  less. 

So,  there  has  also  been  a  question  about  the  constitutionality.  Of 
course,  we  are  amending  the  Constitution,  but  there  has  been  a  Su- 
preme Court  case,  Gordon  v.  Lance  in  1971,  in  which  the  Supreme 
Court  ruled  that  tax  limitation  provisions  in  State  constitutions 
were  constitutional. 

So,  to  summarize,  Mr.  Chairman,  we  see  growing  support.  Last 
week  on  the  House  floor,  we  passed  a  rule  change  that  requires  a 
three-fifths  vote  for  an  income  tax  increase  in  this  Congress.  That 
passed  with  279  yeas  and  152  nays.  A  constitutional  amendment, 
as  I  am  sure  you  and  the  other  members  of  the  subcommittee  are 
well  aware,  requires  a  two-thirds  vote  of  those  present  and  voting. 
Of  the  people  present  and  voting  last  Wednesday  evening  on  the 
House  floor,  we  would  have  needed  287.  So  we  would  have  needed 
another  eight  votes. 

I  believe  with  your  strong  leadership,  the  committee's  leadership, 
the  majority  leadership,  support  in  the  country,  we  can  and  will 
pass  the  tax  limitation  balanced  budget  amendment. 

[The  prepared  statement  of  Mr.  Barton  follows:] 

Prepared  Statement  of  Hon.  Joe  Barton,  a  Representative  in  Congress  From 

THE  State  of  Texas 

Thank  you,  Mr.  Chairman,  for  inviting  me  to  speak.  I  am  honored  to  have  the 
chance  to  contribute  to  the  public  debate  on  what  I  consider  the  most  important  leg- 
islation we  will  consider  this  year.  I  appreciate  the  leadership  the  Chairman  of  the 
full  committee  has  shown  on  this  legislation  as  a  tireless  worker  and  a  primary 
sponsor  of  the  Barton-Hyde-Tate  Tax-Limitation  Balanced  Budget  Amendment. 

Less  than  two  weeks  from  now,  on  January  19,  1995,  we  have  an  historic  oppor- 
tunity to  save  our  children,  grandchildren,  and  future  generations  of  Americans 
from  the  awful  burden  of  the  Public  Debt.  This  Committee  and  this  Subcommittee 
is  to  be  congratulated  for  holding  hearings  on  this  important  issue  so  early. 

As  the  104th  Congress  began,  the  public  debt  is  more  than  $4.8  trillion  and  rising 
rapidly.  Each  American's  share  of  our  debt  is  more  than  $18,300. 

The  payment  of  interest  and  debt  principal  takes  precious  dollars  away  from  tax- 
payers and  spending  programs  and,  importantly,  makes  reducing  taxes  more  dif- 
ficult. The  debt  is  a  drain  on  our  economy,  too — it  crowds  out  capital  and  impacts 
interest  rates,  artificially  increasing  the  cost  of  borrowing  for  business  purposes. 

Our  Nation  has  amassed  this  immense  and  awful  debt  by  consistent  overspend- 
ing. Congress,  which  has  the  power  to  balance  the  budget,  has  refused  to  do  so 
every  year  since  1969.  The  budgetary  discipline  we  should  be  demonstrating  is  no- 
where evident.  Clearly,  that  discipline  must  be  restored — Congress  must  be  required 
to  balance  its  budgets. 

Ever  since  I  have  come  to  Congress,  I  have  proposed  a  Tax-Limitation  Balanced 
Budget  Amendment.  Opinion  polls  show  the  American  people  strongly  support  my 
amendment,  and  this  year,  I  think  it  will  pass. 
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The  amendment  is  rather  simple — it  requires  the  President  to  propose  and  Con- 
gress to  submit  a  balanced  federal  budget,  and  erects  tough  barriers  to  prevent 
them  from  doing  otherwise.  It  requires  a  sixty  percent  supermajority  vote  to  "deficit 
spend"  and  borrow  money.  Significantly,  the  amendment  also  has  a  tax-limitation 
provision,  which  requires  a  sixty-percent  supermajority  vote  for  tax  increases  to  bal- 
ance the  budget. 

The  tax-limitation  provision  is  an  important  part  of  my  balanced  budget  amend- 
ment because  it  raises  the  percentage  required  to  raise  taxes,  thus  making  it  more 
f)robable  that  spending  will  be  reduced  in  order  to  balance  the  budget.  Four  of  the 
ast  five  major  tax  increases  did  not  pass  with  sixty  percent  margins  in  both  houses. 
The  tax  burden  created  by  those  four  major  tax  bills  is  more  than  $666  billion. 

The  growing  support  for  tax-limitation  is  evident  in  the  states.  Nine  states  al- 
ready require  at  least  a  three-fifths  vote  for  tax  increases  (Arizona,  Arkansas,  Cali- 
fornia, Delaware,  Florida,  Louisiana,  Mississippi,  Oklahoma,  and  South  Dakota).  In 
November  of  1994,  seventy-eight  percent  of  Nevada  voters  gave  the  first  of  two  ap- 
provals to  a  two-thirds  supermajority  provision  for  their  state.  With  another  vote 
in  1996  in  favor  of  the  measure,  the  momentum  for  supermajority  requirements  for 
tax  increases  will  continue  as  Nevada  becomes  the  tenth  state  to  erect  such  a  bar- 
rier to  new  or  increased  taxes. 

The  experience  in  the  states  shows  thai,  tax-limitation  works  to  reduce  taxes. 
From  1980  to  1987,  taxpayers  in  states  with  tax-limitation  provisions  enjoyed  a  two 
percent  decrease  in  the  portion  of  personal  income  they  paid  in  taxes,  hi  the  same 
time,  however,  taxpayers  in  states  with  no  such  protections  paid  an  additional  two 
percent  of  their  personal  income  in  taxes.  In  fact,  in  almost  every  year  since  1980, 
taxes  have  increased  more  in  those  states  without  supermajority  requirements  than 
those  without.  I  have  charts  graphically  depicting  the  states'  experience  with  tax- 
limitation  and  ask  they  be  included  in  the  record. 

Tax-limitation  curbs  spending,  too.  The  ratio  of  spending  to  personal  income  in- 
creased nine  percent  in  states  without  tax-limitation,  and  only  two  percent  in  states 
that  do  have  such  provisions. 

Support  for  the  Tax-Limitation  Balanced  Budget  Amendment  continues  to  grow 
in  the  House  of  Representatives,  as  well.  Even  with  a  legislative  procedure  that  fa- 
vored other  amendments  and  provided  an  excuse  for  voting  against  my  amendment, 
Tax-Limitation  Balanced  Budget  Amendment  vote  totals  are  increasing.  Last  year, 
a  majority  of  the  House  voted  for  the  Barton-Tauzin  Tax-Limitation  Balanced  Budg- 
et Amendment  and,  last  Wednesday,  279  members  voted  to  require  a  three-fifths 
vote  to  raise  income  taxes  in  the  House  during  the  104th  Congress.  That  is  only 
eleven  votes  short  of  the  two-thirds  vote  needed  for  final  passage,  and  with  strong 
bipartisan  leadership,  I  predict  we  will  pass  the  amendment  on  January  19. 

The  Barton-Hyde-Tate  Tax-Limitation  Balanced  Budget  Amendment  is  supported 
by  Milton  Friedman,  Nobel  Laureate  in  Economics,  William  Niskanen  of  the  Cato 
Institute,  the  National  Federation  of  Independent  Business  (NFIB),  Citizens  for  a 
Sound  Economy  (CSE),  Citizens  Against  Government  Waste  (CAGW),  and  many 
other  organizations  committed  to  reducing  government  spending,  balancing  the 
budget,  and  restricting  taxes. 

I  nope  the  committee  will  see  fit  to  pass  a  balanced  budget  amendment  and,  par- 
ticularly, retain  the  important  tax-limitation  language.  On  the  Opening  Day  of  the 
104th  Congress,  we  voted  to  make  a  sixty-percent  supermajority  requirement  for  tax 
increases  part  of  our  rules.  We  should  do  no  less  in  our  Constitutional  Amendment 
to  require  a  balanced  budget. 

I  thank  the  Chairman  for  the  opportunity  to  speak,  and  I  look  forward  to  helping 
the  Subcommittee  and  the  Committee  pass  this  legislation.  Thank  you. 


23 


10 


State  Experience  of  Tax-Limitation 

%  Change  in  State  Taxpayer  Burden,  1980-1987 


4  - 


-2 


-4 


Taxes  to  Personal  Income  Ratio 


Spending  to  Personal  Income  Ratio 


I  States  with  Tax-Limitation        ^m\  States  with  no  Tax-Limitation 


Tax-Limitation  Works 


Soutet:  Adviaoty  Commiuion  on 
biurfovtnvnmuU  Rtlanonj 


24 


State  Experience  of  Supermajority  Requirements 
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Mr,  Hyde.  I  thank  the  gentleman  for  his  testimony. 
And  next,  Congressman  Dan  Schaefer  of  the  Sixth  District  of 
Colorado. 

STATEMENT  OF  HON.  DAN  SCHAEFER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  COLORADO 

Mr.  Schaefer.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee.  I  would  like  to  echo  my  agreement  with  the  gentleman 
from  Texas  on  the  fact  that  you  are  moving  this  very  rapidly.  We 
appreciate  the  opportunity  to  be  here  this  morning  to  speak  on  this 
verv,  very  important  issue. 

This  is  an  issue  that  I  think  is  the  single  most  important  item 
in  the  Contract  With  America.  And  as  the  lead  Republican  sponsor 
of  H.J.  Res.  28,  traditionally  the  most  popular  at  least,  bipartisan, 
bicameral  version  of  the  amendment,  I  am  certainly  grateful  for 
this  opportunity  to  be  here  and  testify  this  morning. 

Amending  the  Constitution  is  a  serious  step,  and  I  think  we  all 
understand  that  it  is  a  step  which  shouldn't  be  taken  lightly.  How- 
ever, I  echo  what  the  chairman  himself  said,  a  $4.7  or  $8  trillion 
national  debt  is  just  unbelievable.  And  we  have  to  do  something  to 
change  that  horrible  trend. 

Further,  I  do  believe  that  an  explicit  balanced  budget  amend- 
ment requirement  is  both  a  necessary  and  an  appropriate  addition 
to  the  fundamental  principles  embodied  in  the  Constitution,  My 
written  testimony  gives  my  full  view  on  the  appropriateness  of  add- 
ing a  balanced  budget  requirement  to  the  Constitution. 

Mr.  Chairman,  the  Contract  With  America  pledges  every  Repub- 
lican who  signed  it  to  work  for  passing  a  balanced  budget  amend- 
ment, in  particular,  one  with  strong  tax  limitation  language.  I 
signed  the  contract  and  I  have  vigorously  supported  Mr,  Barton 
and  his  efforts  to  pass  the  tax  limitation  amendment  part  of  it. 

In  fact,  I  have  cosponsored  and  supported  the  Barton  version  of 
the  amendment  since  first  it  came  to  the  floor  in  1990  in  the  102d 
Congress.  I  am  an  original  cosponsor  of  the  contract  version  of  the 
amendment  and  I  commend  Mr.  Barton  for  his  perseverance  in 
pursuing  this  concept  and  articulating  why  it  would  help  focus 
Congress  on  cutting  spending. 

But  regardless  of  the  fine  print  of  the  contract,  Mr.  Chairman, 
the  American  people  expect  the  new  Republican  majority  in  Con- 
gress to  pass  a  balanced  budget  amendment.  We  have  promised  to 
do  so.  The  American  people  demand  we  deliver.  Republicans  will 
be  held  to  no  less  standard  than  complete  success  in  quickly  pass- 
ing a  balanced  budget  amendment  through  both  Houses  of  Con- 
gress and  sending  it  to  the  States  for  ratification.  That,  above  all, 
is  what  I  am  committed  to  do  and  that  is  why  I  am  offering  H.J. 
Res.  28  as  a  substitute  amendment  to  the  contract  version. 

In  the  past  three  Congresses,  the  language  of  H.J.  Res.  28  has 
consistently  garnered  more  votes  than  the  contract  version  from 
both  Republicans  and  Democrats.  In  fact,  when  Congress  last  voted 
on  the  balanced  budget  amendment,  the  language  of  H.J.  Res.  28 
had  the  support  of  all  but  one  Republican. 

I  am  happy  to  announce  today  that  H.J.  Res,  28  sponsored  by 
Mr,  Stenholm  of  Texas  and  myself  has  the  needed  number  of  Dem- 
ocrat cosponsors  to  assure  the  60  votes  we  need  from  that  side  of 
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the  aisle  to  pass  the  amendment  in  the  House  of  Representatives. 
While  most  Republicans,  including  myself,  support  the  relatively 
stronger  tax  limitation  language  contained  in  the  contract  version 
of  the  amendment,  every  Republican  can  be  comfortable  and  con- 
tinue to  support  the  language  of  H.J.  Res.  28  as  they  have  in  the 
past. 

The  truth  is  that  H.J.  Res.  28  has  stronger  tax  limitation  than 
exists  under  current  law.  My  version  requires  that  any  tax  increase 
be  approved  by  a  majority  of  the  whole  number  of  each  House  and 
requires  that  Members  go  on  record  with  a  rollcall  vote.  That  is  a 
higher  standard  than  just  the  simple  majority  of  those  present  and 
voting  with  no  rollcall  vote  requirement.  That  exists  under  current 
law.  In  fact,  if  H.J.  Res.  28  had  been  in  effect  in  1993,  President 
Clinton's  tax  increase  would  not  have  become  law  because  the  con- 
ference report  did  not  have  a  majority  of  the  whole  number  in  the 
Senate. 

Ultimately,  the  best  guard  we  have  against  future  tax  increases 
is  eliminating  the  deficits  that  drive  the  perceived  need  to  raise 
taxes.  Passing  the  balanced  budget  amendment  must  be  our  first 
and  foremost  goal.  In  the  coming  weeks  we  have  the  best  oppor- 
tunity we  have  ever  had  to  pass  a  balanced  budget  amendment. 
H.J.  Res.  28  has  the  votes  to  pass  here  in  the  House.  In  the  Senate, 
Majority  Leader  Dole  himself  has  introduced  the  language  of  H.J. 
Res.  28  as  Senate  bill  S.J.  Res.  1,  making  it  his  top  priority. 

The  Dole  version  has  the  complete  support  of  the  Senate  Judici- 
ary Committee,  Chairman  Hatch,  a  long-time  balanced  budget 
amendment  sponsor  and  our  former  House  colleague,  Larry  Craig. 
It  has  bipartisan  sponsorship  and  has  the  67  votes  needed  to  pass 
in  the  Senate. 

Again,  Mr.  Chairman,  I  thank  you  for  the  opportunity  to  testify 
this  morning,  and  without  objection,  I  have  a  few  documents  I 
would  like  to  include  in  the  record  with  analysis  of  the  constitu- 
tional questions  surrounding  the  balanced  budget  amendment,  the 
text  and  a  section-by-section  analysis  of  H.J.  Res.  28  and  an  analy- 
sis of  some  of  the  technical  drafting  problems  that  exist  in  the  con- 
tract version  of  the  amendment. 

I  would  be  pleased  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Schaefer  follows:] 

Prepared  Statement  of  Hon.  Dan  Schaefer,  a  Representative  in  Congress 
From  the  State  of  Colorado 

Mr.  Chairman,  thank  you  for  calling  this  hearing  on  what  is  undoubtedly  the  sin- 
gle most  important  item  in  the  Republican's  Contract  with  Amenca — passing  a  bal- 
anced budget  amendment  to  the  U.S.  Constitution. 

As  the  lead  Republican  sponsor  of  H.J.  Res.  28,  traditionally  the  most  popular  bi- 
partisan, bi-cameral  version  of  the  amendment,  I  am  particularly  grateful  for  this 
opportunity  to  testify. 

Amending  the  Constitution  is  a  serious  step  that  should  never  be  taken  lightly. 
I  believe,  however,  that  an  explicit  balanced  budget  requirement  is  both  a  necessary 
and  appropriate  addition  to  tne  fundamental  principles  embodied  in  the  Constitu- 
tion. 

As  a  matter  of  principle,  I  believe  that  a  constitutional  solution  should  not  be 
sought  until  all  eflbrts  at  statutory  solutions  have  failed.  Unfortunately,  that  is  pre- 
cisely where  we  are  today.  Congress  has  passed  at  least  five  statutes  in  the  last  15 
years  that  promised  to  balance  the  budget  over  time.  Not  a  single  one  has  suc- 
ceeded. 

This  is  lai^ely  due  to  the  fact  that  Congress  can  waive  or  nullify  any  law  it 
writes.  In  fact,  the  1974  Budget  Act,  one  of  the  first  congressional  efforts  to  create 
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a  rational  budget  process,  has  been  waived  over  600  times  since  its  enactment. 
Clearly,  it  is  time  to  turn  to  a  more  enforceable  and  permanent  solution — which  only 
the  Constitution  can  provide. 

Deficit  spending  has  become  an  intractable  and  ingrained  problem  of  constitu- 
tional dimensions.  For  26  straight  years,  and  57  out  of  the  last  65  years.  Congresses 
and  Presidents  have  failed  to  balance  the  budget.  As  a  result,  the  national  debt  now 
stands  at  4.7  trillion  dollars. 

Nothing  short  of  a  constitutional  solution  will  alter  a  perverse  system  that  encour- 
ages the  government  to  chronically  spend  beyond  its  means.  Currently,  Members  of 
Congress  can  gain  the  political  benefits  of  handing  out  $1.15  worth  of  benefits  to 
their  voters,  while  only  lacing  the  political  pain  of  taxing  those  same  voters  one  dol- 
lar. The  other  15  cents  is  painlessly  borrowed  and  the  debt  is  loaded  onto  future 
generations. 

Currently,  no  political  incentive  exists  to  balance  the  budget.  Eveiy  political  in- 
centive exists  to  borrow  money.  A  system  that  politically  rewards  deficit  spending, 
as  ours  clearly  does,  can  no  longer  be  tolerated. 

Mr.  Chairman,  the  Contract  with  America  pledges  every  Republican  who  signed 
it  to  work  for  passing  a  balanced  budget  amendment;  in  particular,  one  with  strong 
tax  limitation  language.  I  signed  that  Contract  and  I  support  Mr.  Barton  in  his  ei- 
forts  to  pass  the  tax  limitation  amendment.  In  fact,  I  have  cosponsored  and  sup- 
ported the  Barton  version  of  the  amendment  since  it  was  first  brought  to  he  floor 
in  1990.  In  the  104th  Congress,  I  am  an  original  cosponsor  of  the  Contract  version 
of  the  amendment  and  stand  behind  no  one  in  my  Belief  that  a  balanced  budget 
amendment  should  have  the  strongest  tax  limitation  language  that  is  possible  to 
pass.  I  commend  Mr.  Barton  for  his  perseverance  in  pursuing  the  tax  limitation  con- 
cept and  articulating  why  it  would  help  focus  Congress  on  cutting  spending. 

Regrettably,  however,  the  past  voting  history  in  the  House  indicates  that  it  will 
be  very  tough  for  tax  limitation  as  strong  as  that  in  the  Contract  version  of  the 
amendment  to  achieve  the  two-thirds  majority  required  by  the  Constitution.  This  is 
due  to  intransigent  opposition  to  strong  tax  limitation  from  most  of  the  Democrats 
who  survived  the  recent  election.  Also  regrettably,  the  stronger  version  of  tax  limita- 
tion appears  to  have  no  chance  at  all  in  tne  Senate. 

Regardless  of  the  fine  print  of  the  Contract,  Mr.  Chairman,  the  American  people 
expect  the  new  Republican  majority  in  Congress  to  pass  a  balanced  budget  amend- 
ment. We  have  promised  to  do  so.  The  American  people  demand  we  deliver.  Repub- 
licans wUl  be  held  to  no  lesser  standard  than  complete  success  in  quickly  passing 
a  balanced  budget  amendment  through  both  Houses  of  Congress  and  sending  it  to 
the  states  for  ratification.  That,  above  all,  is  what  I  am  committed  to  do,  and  that 
is  why  I  a  offering  H  J.  Res.  28  as  a  substitute  amendment  to  the  Contract  version. 

In  the  past  three  Congresses,  the  language  of  H.J.  Res.  28  has  consistently  gar- 
nered more  votes  than  the  Contract  version — from  both  Republicans  and  Democrats. 
In  fact,  when  Congress  leist  voted  on  the  balanced  budget  amendment,  the  language 
of  H  J.  Res.  28  had  the  support  of  all  but  one  Republican. 

Moreover,  we  must  not  forget  that  the  two-thirds  majority  threshold  needed  for 
a  constitutional  amendment  is  by  definition  a  bipartisan  vote.  So,  while  Republicans 
are  now  in  the  majority,  we  have  no  choice  but  to  fulfill  Speaker  Gingrich's  promise 
to  work  toward  passage  of  the  most  important  legislative  items  in  a  bipartisan  man- 
ner. 

Therefore,  I  am  happy  to  announce  todav  that  H.J.  Res.  28,  sponsored  by  Mr. 
Stenholm  of  Texas  and  myself,  has  the  needed  number  of  Democratic  cosponsors  to 
assure  the  60  votes  we  need  from  that  side  of  the  aisle  to  pass  the  amendment  in 
the  House  of  Representatives. 

While  most  Republicans,  including  myself,  support  the  relatively  stronger  tax  lim- 
itation language  contained  in  the  Contract  version  of  the  amendment,  every  Repub- 
lican can  be  comfortable  continuing  to  support  the  language  of  H.J.  Res.  28  as  they 
have  in  the  past. 

The  truth  is  that  HJ.  Res.  28  has  stronger  tax  limitation  than  exists  under  cur- 
rent law.  Our  version  requires  that  any  tax  increase  be  approved  by  a  majority  of 
the  whole  number  of  each  House  and  requires  that  Members  go  on  record,  with  a 
roll  call  vote.  That  is  a  higher  standard  than  just  the  simple  majority  of  those 
present  and  voting  that  exists  under  current  law.  In  fact,  if  H.J.  Res.  28  had  been 
in  effect  in  1993,  President  Clinton's  tax  increase  would  not  have  become  law  be- 
cause the  conference  report  on  that  bill  did  not  have  a  majority  of  the  whole  number 
in  the  Senate. 

Under  HJ.  Res.  28,  it  will  be  harder  to  raise  taxes  than  cut  spending.  The  "major- 
ity of  the  whole  number"  threshold  in  H.J.  Res.  28  is  as  strong  as,  or  stronger  than, 
the  tax  limitation  vote  threshold  in  every  leading  balanced  budget  amendment  con- 
sidered in  the  House  and  Senate  for  over  a  decade.  All  the  Republicans  and  outside 
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groups  that  support  the  Contract  version  have  been  on  record  supporting  the  tax 
rimitation  language  in  H  J.  Res.  28. 

Ultimately,  the  oest  guard  we  have  against  future  tax  increases  is  eliminating  the 
deficits  that  drive  the  perceived  need  to  raise  taxes.  As  long  as  a  deficit  exists,  the 
argument  will  be  made  by  the  pro-taxing  forces  that  Americans  must  "sacrifice" 
through  higher  taxes  to  bring  down  the  deficit.  Once  we  have  a  balanced  budget 
amendment — with  or  without  the  three-fiflhs  recjuirement  for  tax  increases — that 
argument  will  be  gone.  Voters  will  clearly  associate  a  $1  tax  increase  with  a  $1 
spending  increase  and  reject  both. 

The  other  side  of  that  same  coin  is  that  the  absence  of  a  constitutional  balanced 
budget  amendment  will  only  increase  the  likelihood  of  future  tax  increases.  Passing 
the  balanced  budget  amendment  must  be  our  first  and  foremost  goal. 

In  the  coming  weeks,  we  have  the  best  opportunity  we  have  ever  had  to  pass  a 
balanced  budget  amendment.  H  J.  Res.  28  has  the  votes  to  pass  here  in  the  House. 
In  the  Senate,  Majority  Leader  Dole  himself  has  introduced  the  language  of  HJ. 
Res.  28  as  S.J.  Res.  1,  making  it  his  top  priority.  The  Dole  version  has  the  complete 
support  of  Senate  Judiciary  Committee  Chairman  Hatch  and  long-time  balanced 
budget  amendment  sponsor,  our  former  House  colleague,  Larry  Craig.  It  has  signifi- 
cant bipartisan  sponsorship  and  has  the  67  votes  needed  to  pass  in  the  Senate. 

In  short,  the  most  effective  balanced  budget  amendment  is  the  one  we  pass. 

Under  a  fair  and  open  rule  that  allows  both  leading  versions  of  the  balanced 
budget  amendment  to  be  considered,  we  will  not  only  pass  the  amendment,  but  best 
of  all,  we  will  have  the  opportunity  to  place  every  Member  of  Congress  on  record 
on  the  issue  of  tax  limitation.  American  taxpayers  can  then  judge  for  themselves 
who  best  represents  them. 

So  far,  Mr.  Chairman,  Fve  been  discussing  the  practical  aspects  of  passing  a  bal- 
anced budget  amendment.  We  are  all  familiar  with  the  economic  consequences  of 
the  status  quo  and  the  urgent  need  for  passing  the  amendment.  Fd  like  to  discuss 
for  a  moment  how  a  balanced  budget  amendment  fits  squarely  within  the  purposes 
and  functions  of  the  Constitution  as  envisioned  by  the  Founding  Fathers. 

A  constitution  is  a  document  that  enumerates  and  limits  the  powers  of  the  gov- 
ernment to  protect  the  basic  rights  of  the  people.  Within  that  framework,  it  sets 
forth  just  enough  procedures  to  safeguard  its  essential  operations.  It  deals  with  the 
most  fundamental  responsibilities  ofthe  government  and  the  broadest  principles  of 
governance. 

The  framers  of  the  original  Constitution  saw  the  moral  imperative  to  balance  the 
budget  and  promptly  repay  debt  as  fitting  squarely  within  that  framework.  Failure 
to  meet  these  goals  was  not  simply  considered  economic  folly,  but  a  violation  of  a 
basic  right  of  the  people — the  right  to  be  free  from  the  harms  caused  by  the  massive 
indebtedness  of  a  profligate  government. 

Thomas  Jefferson  explicitly  elevated  balanced  budgets  to  this  level  of  morality 
and  fundamental  rights  when  he  said: 

The  question  whether  one  generation  has  the  right  to  bind  another  by  the 
deficit  it  imposes  is  a  question  of  such  consequence  as  to  place  it  among 
the  fundamental  principles  of  government.  We  should  consider  ourselves 
unauthorized  to  saddle  posterity  with  our  debts,  and  morally  bound  to  pay 
them  ourselves. 

It  always  has  been  an  obvious  role  of  our  Constitution  to  protect  the  basic  rights 
of  those  Americans  who  may  not  be  represented  at  the  moment,  perhaps  because 
they  are  in  the  minority  or  because  they  belong  to  a  generation  that  can  not  yet 
fully  participate  in  the  political  process. 

Our  Constitution  currently  protects  the  people  from  excesses  of  government  that 
might  infringe  on  their  freedom  of  religion  of  speech,  right  to  keep  and  bear  arms, 
be  secure  in  their  persons,  homes,  and  papers,  and  other  rights.  In  exactly  this  same 
spirit,  the  Balanced  Budget  Amendment  would  protect  the  American  people — today 
and  in  future  generations — to  be  protected  from  the  burdens  and  harms  created 
when  a  profligate  government  amasses  an  intolerable  debt. 

Historical  authorities  agree  that  the  norm  of  balanced  budgets  at  virtually  all 
times  except  during  war  was  always  a  part  of  the  "unwritten  constitution."  For  ex- 
ample. University  of  Virginia  Professor  William  Brett  was  quoted  as  follows  in  a 
1985  Senate  Judiciary  Committee  report: 

The  balanced-budget  rule  which  served  as  part  of  the  Constitution  was, 
of  course,  not  in  the  form  of  a  written  statement  ....  But  it  neverthe- 
less had  constitutional  status  ....  [It]  was  an  extra-legal  rule  or  cus- 
tom that  grew  up  around  the  formal  document.  It  existed  outside  the  pre- 
cise letter  of  the  Constitution  on  all  fours  with  the  system  of  political  par- 
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ties,  the  presidential  cabinet,  the  actual  operation  of  the  electoral  college 
system,  and  the  doctrine  of  judicial  review. 

The  framers  thought  that  they  had,  protected  the  rights  of  the  people  to  be  free 
of  excessive  government  debt  and  haa  made  recurring,  large  dencits  impossible, 
when  they  included  in  the  Constitution  lindted  and  enumerated  powers  for  the  fed- 
eral government,  the  limits  on  the  money  supply  created  by  referencing  a  gold 
stancmrd,  the  moral  imperative  of  the  "unwritten  constitution,  and  the  House's  ex- 
clusive power  to  originate  bills  raising  revenue. 

Jefferson  would  have  preferred  to  put  a  protection  against  indebtedness  explicitly 
in  the  Constitution.  But  others  at  the  time  viewed  this  additional  proposal  as  redun- 
dant. 

Times  have  changed,  as  have  the  nature  of  government,  monetary  policy,  and  poli- 
tics. The  framers  never  envisioned  a  federal  government  that  oould  grow  to  a  size 
and  scope  where  its  budgetary  activities  could  profoundly  affect  the  economy.  The 
ori^nal  constraints  that  protected  the  people  from  a  profligate  government,  all  of 
which  had  "constitutional  status,  have  aU  but  dissolved.  It's  now  about  60  years 
past  time  to  replace  them  with  a  new  one,  one  that  gives  the  American  people  no 
more  government  than  they  are  willing  to  pay  for. 

Let  us  remember,  Mr.  Chairman,  that  we  fought  a  revolution  over  taxation  with- 
out representation. 

■^aadling  posterity  with  our  debts,"  to  use  Jefferson's  words,  is  an  obvious  exam- 
ple of  taxation  without  representation;  he  children  and  grandchildren  who  will  pay 
the  price — throu^  higher  taxes  for  interest  payments,  as  well  as  a  debased  living 
standard — have  no  representation  in  the  government  making  the  decisions  to  bor- 
row and  spend  their  money. 

And  when  you  talk  to  young  people  today,  who  realize  that  the  federal  govern- 
ment already  has  an  $18,500  debt  bill  to  hand  them  before  they  are  even  old  enough 
to  vote,  you  realize  that  another  revolution  is  in  the  making  unless  the  generation 
now  running  the  government  gets  its  fiscal  house  in  order  now. 

As  serious  as  the  burden  on  the  next  generation  is,  the  cost  of  debt  begins  imme- 
diately, with  the  first  interest  payment.  Every  dollar  borrowed  for  extra  consump- 
tion today  ultimately  costs  several  dollars  in  hi^er  taxes  or  several  dollars  not 
available  for  other  government  programs. 

Deficit  spending  is  really  an  insidious  form  of  tax  increase.  Borrowing,  like  taxing, 
removes  resources  from  productive  private  use  and  diverts  them  to  government  con- 
sumption. Borrowing  also  creates  an  ongoing,  permanent  diversion  of  productive  re- 
sources to  service  that  debt,  for  as  long  as  it  exists. 

Again,  thank  you  for  this  opportunity  to  testify.  Without  objection,  I  have  several 
statements  I  would  like  incluaed  in  the  record,  including  an  analysis  of  the  constitu- 
tional questions  surrounding  the  balanced  budget  amendment,  the  text  and  a  sec- 
tion-by-section analysis  of  H.J.  Res.  28,  and  an  analysis  of  some  of  the  technical 
drafting  problems  that  exist  in  the  Contract  version  of  the  amendment. 

I  would  be  pleased  to  answer  any  questions. 

Bipartisan,  Bicameral  Consensus  Balanced  Budget  Amendment  to  the 
Constitution,  H  J.  Res.  28  /  SJ.  Res.  1,  104th  Congress 

article 

"Section  1.  Total  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that 
fiscal  year,  unless  three-fifths  of  the  whole  number  of  each  House  of  Congress  shall 
provide  by  law  for  a  specific  excess  of  outlays  over  receipts  by  a  roll  call  vote. 

"Section  2.  The  limit  on  the  debt  of  the  United  States  held  by  the  public  shall 
not  be  increased,  unless  three-fifths  of  the  whole  number  of  each  House  shall  pro- 
vide by  law  for  such  an  increase  by  a  roll  call  vote. 

"Section  3.  Prior  to  each  fiscal  year;  the  President  shall  transmit  to  the  Congress 
a  pryposed  budget  for  the  United  States  Government  for  that  fiscal  year,  in  which 
total  outlays  do  not  exceed  total  receipts. 

"Section  4.  No  bill  to  increase  revenue  shall  become  law  unless  approved  by  a  ma- 
jority of  the  whole  number  of  each  House  by  a  roll  call  vote. 

"Section  5.  The  Congress  may  waive  the  provisions  of  this  article  for  any  fiscal 
year  in  which  a  declaration  of  war  is  in  effect.  The  provisions  of  this  article  may 
be  waived  for  any  fiscal  year  in  which  the  United  States  is  engaged  in  military  con- 
flict which  causes  an  imminent  and  serious  military  threat  to  national  security  and 
is  so  declared  by  a  joint  resolution,  adopted  by  a  majority  of  the  whole  number  of 
each  House,  which  becomes  law. 

"Section  6.  The  Congress  shall  enforce  and  implement  this  article  by  appropriate 
legislation,  which  may  rely  on  estimates  of  outlays  and  receipts. 
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"Section  7.  Total  receipts  shall  include  all  receipts  of  the  United  States  Govern- 
ment except  those  derived  from  borrowing.  Total  outlays  shall  Include  all  outlays 
of  the  United  States  Grovemment  except  for  those  for  repayment  of  debt  principal. 

"Section  8.  This  article  shall  take  eftect  beginning  witn  fiscal  year  2002  or  with 
the  second  fiscal  year  begirming  after  its  ratification,  whichever  is  later. 

CONGRESSIONAL  LEADERS  UNITED  FOR  A  BALANCED  BUDGET 

Section  By  Section  Analysis  of  the  Bipartisan,  Bicameral  Consensus  Bal- 
anced Budget  Amendment  to  the  Constitution  H.J.  Res.  28  /  S.J.  Res.  1, 
104th  Congress 

House  co-chairmen:  Representative  Dan  Schaefer  (R-CO),  Representative  Nathan 
Deal  (D-GA),  Revised  January  6,  1995 

Section  1.  Total  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that 
fiscal  year,  unless  three-fifths  of  the  whole  number  of  each  House  of  Congress  shall 
provide  by  law  for  a  specific  excess  of  outlays  over  receipts  by  a  roll  call  vote. 

This  section  sets  forth  the  general  rule  of  this  Article,  and  the  central  principle 
to  be  observed  and  enforced,  that  the  Government  of  the  United  States  diall  not 
live  beyond  the  means  provided  for  it  by  the  true  sovereign,  the  people. 

Therefore,  this  section  establishes,  as  a  norm  of  federal  fiscal  policy  and  process, 
that  the  government's  spending  should  not  exceed  its  income.  While  popularly — in- 
deed, universally — referred  to  as  requiring  a  "balanced  budget,"  its  mandate  is  both 
simpler  and  more  comprehensive,  requiring  a  balance  (or  surplus)  of  cash  inflows 
relative  to  cash  outflows. 

Any  departure  from  the  general  rule  in  this  section  and  its  guiding  principles 
should  be  an  extraordinary  event,  based  on  a  compelling  need.  As  is  commonly  the 
case  with  constitutionally  established  parameters  for  the  legislative  process,  no  at- 
tempt is  made  to  enumerate  all  the  circumstances  that  might  justify  deficit  spend- 
ing; if  a  three-fifths  super  majority  of  each  House  of  Congress  believes  an  emer- 
gency, crisis,  or  urgency  exists  (and  if  the  President  concurs),  it  does.  This  formula- 
tion makes  the  option  of  deficit  spending  both  difficult  to  exercise  yet  available 
when  a  fairly  strong  national  consensus  exists. 

Detailed  Analysis 

Total  outlays"  and  "total  receipts"  are  defined  below  in  Section  7. 

".  .  .  fiscal  year  .  .  ."is  intended  as  a  term  defined  in  statute  and  having  no 
other,  specific,  constitutional  standing.  It  is  a  commonly  understood  term  in  both 
private  and  public  usage.  While  the  definition  of  a  fiscal  year  could  be  changed  from 
time  to  time,  the  concept  is  sufficiently  well  understood  that  a  blatant  attempt  to 
contravene  the  intent  of^the  amendment  would  not  be  acceptable. 

For  example,  creation  of  a  "transition  fiscal  year"  of  18  months  to  facilitate  re- 
forms in  the  budget  process  clearly  would  be  consistent  with  the  amendment.  On 
the  other  hand,  legislation  purporting  to  implement  the  amendment  that  promised 
to  balance  the  budget  for  the  fiscal  year  1998-2008"  (and,  presumably,  with  little 
or  nothing  in  the  way  of  procedural  discipline  in  the  early  portion  of  that  "year^), 
clearly  would  be  unconstitutional.  Certainly,  a  simple  *Vule  of  reason"  would  be  ap- 
plied to  any  statutory  definition  of  a  "fiscal  year." 

".  .  .  snail  not  .  .  ."  is  a  term  readily  obvious  in  its  intent,  spirit,  and  applica- 
tion. It  is  mandatory  language  simply  meaning  you  may  not.  Saying  that  "total  out- 
lays .  .  .  shall  not  exceed  total  receipts"  states  both  the  goaf  to  be  pursued  and 
the  yardstick  by  which  successful  compliance  with  this  amendment  is  measured.  It 

f>rohibits  fiscal  behavior  intended  or  reasonably  likely  to  produce  a  deficit  within  a 
iscal  year. 

".  .  .  three-fifths  of  the  whole  number  of  each  House  of  Congress  .  .  ."  indi- 
cates the  minimum  proportion  (60%)  of  the  total  membership  of  each  House  needed 
to  approve  expenditures  producing  a  deficit.  Currently,  this  would  mean  60  of  the 
lOO&nators  and  261  of  trie  435  Representatives. 

The  term  ".  .  .  whole  number  .  .  ."is  derived  from,  and  intended  to  be  con- 
sistent with,  the  use  of  the  phrase  in  the  12th  Amendrnent  to  the  Constitution, 
"two-thirds  of  the  whole  number  of  Senators"  (which  is  set  as  the  quorum  necessary 
for  the  purpose  of  electing  the  Vice  President  in  case  no  candidate  receives  an  Elec- 
toral College  majority). 

".  .  .  snail  provide  by  law  .  .  ."  both  states  a  simple  consistency  with  other 
provisions  of  the  Constitution  and  clarifies  a  difference  between  the  deficit  spending 

grovided  for  under  this  amendment  and  a  deficit  planned  for  in  a  Congressional 
udget  Resolution. 


31 

Article  I,  Section  7,  Clause  3  of  the  Constitution  states:  "Every  Order,  Resolution, 
or  Vote  to  which  the  Concurrence  of  the  Senate  and  House  of  Representatives  may 
be  necessary  (except  on  a  question  of  Adjournment)  shall  be  presented  to  the  Presi- 
dent of  the  United  States"  for  signature  or  a  veto.  Clearly,  a  vote  by  both  Houses 
that  results  in  deflcit  spending  would  be  such  a  vote. 

However,  an  additional  reason  for  adding  this  clarifying  language  is  that  such  a 
vote  mi^t  easily  be  confused  with  the  deficit  that  may  be  estimated  in  a  budget 
resolution,  which  currently  is  not  presented  to  the  President.  While  budget  resolu- 
tions are  Concurrent  Resolutions  generally  passed  by  both  Houses,  concurrence  is 
not  necessary,  since  budget  resolutions  actually  fall  under  the  "Rules  of  its  Proceed- 
ings" that  "(e)ach  House  may  determine"  under  Article  I,  Section  5,  Clause  2.  This 
is  Decause  budget  resolutions  merely  set  target  amounts  for  subseqpient  budget  deci- 
sions made  within  each  House.  (The  ultimate  decisions  requiring  concurrence,  ap- 
propriations, other  direct  spending  bills,  or  revenue  bills,  are  presented  to  the  Presi- 
dent.) In  fact,  the  House  often  has  proceeded  to  act  pursuant  to  a  House-passed 
budget  resolution  in  prior  to  and  in  lieu  of  House-Senate  agreement  on  a  single  res- 
olution. 

Obviously,  the  %  vote  on  permitting  a  deficit  under  this  amendment  is  not  a  de- 
termination of  an  internal  rule  in  either  House,  but  has  direct  and  immediate  con- 
sequences external  to  the  rules  of  either  House.  Therefore,  the  words  "by  law"  state 
what  normally  would  be  obvious,  but  which  might  be  confusing  here,  due  to  current 
budget  resolution  procedures. 

"...  a  specific  excess  of  outlays  over  receipts  .  .  ."  means  that  the  maximum 
amount  of  deficit  spending  to  be  allowed  must  be  clearly  identified.  Thus,  enforce- 
ment of  the  amendment  through  the  political  process  will  be  facilitated  by  improv- 
ing elected  oflicials'  accountability  to  the  public.  The  specific  excess  which  is  pro- 
vided for  by  law  would  not  apply  to  outlays  in  more  than  one  fiscal  year  and  may, 
in  fact,  apply  to  an  excess  that  occurs  over  a  shorter  period,  such  as  the  remainder 
of  a  fiscal  year  when  the  law  is  enacted  mid-year. 

Ensuring  such  accountability  is  a  cornerstone  of  the  Balanced  Budget  Amendment 
and  restores  the  public's  general — and  diffuse — interest  in  fiscal  responsibility  to  an 
equal  competitive  footing  with  the  special  interests  who  demand  programmatic 
spending  and  tax  preferences.  Today,  federal  officials  can  reap  the  rewards  of  satis- 
fying the  incremental  demands  of  special  interests  without  ever  having  an  individ- 
ual decision  identified  as  a  decision  that  results  in  a  deficit.  This  informational  im- 
balance is  corrected  by  the  mandate  in  Section  1  that  deficit  spending  can  not  occur 
without  a  specific  identification  of  the  amount. 

Sectzon  2.  The  limit  on  the  debt  of  the  United  States  held  bv  the  public  shall  not 
be  increased  unless  three- fifths  of  the  whole  number  of  each  House  shall  provide  by 
law  for  such  an  increase  by  a  rollcall  vote. 

No  section  of  this  Article  should  be  read  in  isolation,  especially  Section  1.  Section 
2  provides  the  essential  mechanism  which  not  only  enforces  an  honest  budgeting 
process  in  pursuit  of  the  general  rule  and  principle  stated  in  Section  1,  but  also  will 
operate  to  make  the  amendment  self-enforcing.  Section  2  is  the  backstop  to  prevent 
the  use  of  gimmicks  or  other  devices  to  circumvent  the  requirements  of  the  amend- 
ment. 

This  Section  is  inspired  by  the  oft«n-quoted  desire  expressed  by  Thomas  Jefferson, 
in  his  November  26,  1798  letter  to  John  Taylor: 

"I  wish  it  were  possible  to  obtain  a  single  amendment  to  our  constitution.  I  would 
be  willing  to  depend  on  that  alone  for  the  reduction  of  the  administration  of  our  gov- 
ernment to  the  genuine  principles  of  its  constitution;  I  mean  an  additional  article, 
taking  from  the  government  the  power  of  borrowing." 

The  authors  here  have  drawn  from  recent  experiences  of  the  government  and 
modem  economic  theory  to  reach  a  compromise  with  then- Vice  President  and  later 
President  Jefferson:  Section  2  takes  from  the  government  the  power  of  borrowing, 
unless  three-fifths  of  the  total  membership  of  both  Houses  votes  to  approve  a  spe- 
cific increase  in  the  amount  that  may  be  borrowed. 

Section  2  provides  strong  enforcement,  indeed,  for  the  provisions  of  Section  1. 
When  the  government  runs  a  deficit,  that  necessitates  additional  borrowing  to  meet 
its  obligations.  Failure  to  authorize  that  level  of  borrowing  could,  in  a  worst-case 
scenario,  result  in  a  default  by  the  government  of  the  United  States.  Treasury  secu- 
rities might  no  be  redeemed.  Government  services  could  be  threatened  with  a  shut- 
down, subject  to  the  availability  of  receipts. 

Today,  such  a  consequence  is  occasionally  threatened  when  an  impasse  within 
Congress  or  between  Congress  and  the  President  jeopardizes  passage  of  essentially 
ministerial  legislation  raising  the  statutory  limit  on  the  public  debt  by  a  simple  ma- 
jority. Under  this  amendment,  the  threat  of  default  would  loom  when  the  govern- 
ment runs  a  deficit,  thus  providing  a  powerful  incentive  for  balancing  the  budget. 
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The  simple  threat  of  default  does  not  fully  explain  the  way  Section  2  will  operate 
to  enforce  the  fiscal  norm  of  balancing  outlays  and  receipts.  Because  a  debt-increase 
bill  represents  an  admission  of  failure  of  enormous  magnitude,  passage  is  always 
a  difficult  matter.  Any  effort  to  circumvent  the  requirement  of  the  amendment  will 
be  clearly  exposed  when  the  debt  limit  must  be  raised  to  cover  any  deficit  spending. 

Under  current  law,  Members  of  Congress  not  infrequently  have  rounded  up  50% 

Slus  one  of  the  Menibers  of  one  House  to  threaten  to  push  the  government  to  the 
rink  of  insolvency  unless  a  pet  amendment  is  added  to  this  must-pass  legislation, 
despite  consistent  efforts  by  the  Administration  and  the  Congressional  leadership  of 
botn  parties  in  both  Houses  to  pass  a  "clean"  debt  bill.  This  "debt  bill  blackmail," 
in  fact,  was  the  tactic  used  to  enact  the  original  Gramm-Rudman-Hollings  law  of 
1985. 

By  lowering  the  "blackmail  threshold"  associated  with  passage  of  the  regular  debt 
limit  bUl  from  50%  plus  one  in  either  body  to  40%  plus  one,  Section  2  increases  the 
motivation  of  the  Administration  and  the  Leadership,  including  the  Chairs  of  the 
relevant  committees,  to  do  whatever  is  necessary,  le^slatively  and  cooperatively, 
even  to  the  point  of  balancing  the  budget,  to  avoid  facmg  such  a  difficult  debt  vote. 

It  is  in  no  way  the  intent  of  the  authors  and  supporters  of  this  amendment  that 
a  default  or  shutdown  should  happen.  However,  the  threat  of  such  consequences  is 
analogous  to  the  deterrence  effect  of  fines  or  legal  damages  in  other  situations. 

Because  borrowing,  and  increases  in  any  limits  on  cumulative  borrowing,  must  be 
enacted  in  law,  Section  2  makes  the  amendment  effectively  self-enforcing.  Such  leg- 
islation usually  involves  large  enough  numbers  of  dollars  to  be  borrowed  that  exten- 
sions of  authority  to  borrow  generally  are  used  up  in  a  year  or  so.  The  current  statu- 
tory limit  on  the  public  debt,  enacted  as  a  part  of  the  Budget  Enforcement  Act  late 
in  1990  and  allowing  borrowing  into  1993,  is  very  much  an  exception  in  this  regard; 
this  lengthy  term  oi  borrowing,  not  quite  three  years,  was  made  possible  onfy  by 
the  status  of  the  Act  as  an  extraordinary,  five-year  plan.  Virtually  no  elected  official 
can  stand  the  political  heat  of  supporting  a  huge,  multi-year  increase  in  the  govern- 
ment's level  01  indebtedness.  This  simple  political  dynamic  will  ensure  that  the  self- 
enforcement  provided  by  Section  2  occurs  frequently  enough  to  be  effective. 

Finally,  when  three-fiflhs  of  both  Houses  have  gutted  up"  and,  under  Section  1, 
voted  explicitly  for  a  specific  excess  of  outlays,  there  is  no  intent  in  this  amendment 
to  "punish"  them  by  later  forcing  a  second  three-fiilhs  vote  on  the  debt  limit.  Both 
decisions  can  be  approved  by  the  same,  single,  three-fiflhs  vote  in  the  same  legisla- 
tion. 

Detailed  Analysis 

".  .  .  debt  of  the  United  States  held  by  the  public  .  .  ."  is  a  widely  used  and 
understood  measurement  tool.  The  Congressional  Budget  Office's  January  1993  Eco- 
nomic and  Budget  Outlook:  Fiscal  Years  1991-1998  hook,  in  its  Glossary,  defines 
"Debt  held  by  the  public"  simply  as:  "Debt  issued  by  the  federal  government  and 
held  by  nonfederal  investors  (including  the  Federal  Reserve  System)."  On  page  58 
of  the  same  volume,  CBO  further  explains,  "Debt  held  by  the  public  which  rep- 
resents the  government's  demand  for  credit,  is  the  most  useful  measure  of  federal 
debt."  The  current,  widely  used  and  accepted  meaning  of  "debt  held  by  the  public" 
is  intended  to  be  the  controlling  definition  under  this  Article. 

The  "debt  held  by  the  public  differs  from  the  gross  federal  debt  in  that  the  latter, 
according  to  CBO,  "includes  the  securities  (about  $1  trillion  and  climbing)  issued  to 
government  trust  funds."  The  gross  debt  is  the  "close  cousin"  (per  CBO)  of  the  "pub- 
lic debt." 

The  Congressional  Research  Service's  Manual  on  the  Federal  Budget  Process,  De- 
cember 24,  1991,  in  its  glossary,  defines  "Public  debt"  as:  "Amounts  borrowed  by  the 
Treasury  Department  or  the  Federal  Financing  Bank  from  the  public  or  from  an- 
other fund  or  account.  The  public  debt  does  not  include  agency  debt  (amounts  bor- 
rowed by  other  agencies  of  the  Federal  Gtovemment).  The  total  public  debt  is  subject 
to  a  statutory  limit." 

A  requirement  of  a  three-fiflhs  vote  on  the  "public  debt"  has  been  used  in  some 
previous  formulations  of  the  Balanced  Budget  Amendment.  The  use,  here,  of  "debt 
held  by  the  public"  is  a  refinement  based  on  a  1990  recommendation  by  the  Admin- 
istration ana  subsequent  review  by  the  authors  of  the  implications  of  using  the  dif- 
ferent measures  of  debt.  "Debt  held  by  the  public"  has  been  chosen  for  two  reasons: 

First,  as  pointed  out  by  CBO,  common  sense  suggests  that  the  most  appropriate 
benchmark  to  use  is  the  federal  government's  borrowing  from  all  non-federal-gov- 
emment  sources. 

Second,  the  purpose  of  this  section  is  to  motivate  an  avoidance  of  deficits.  When 
the  Social  Security  or  other  federal  trust  funds  run  surpluses,  this  does  not  cause 
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total  outlays  to  exceed  total  receipts  and  the  government  does  not  increase  its  bor- 
rowing from  non-government  sources.  Therefore,  Congress  and  the  President  should 
not  be  forced  to  surmount  the  three-fifths  vote  hurdle  on  debt  bills  if  they  have  not 
run  a  deficit  and  increased  net  federal  borrowing.  Section  2  matches  the  benchmark 
used  in  the  enforcement  process  to  the  policy  objectives  desired. 

"The  limit  on  the  debt  .  .  .  held  by  the  public  .  .  ."  obviously  assumes  the  es- 
tablishment of  a  new  statutory  limit  on  this  measure  of  federal  borrowing.  This 
limit  may  be  established  in  addition  to,  or  as  a  replacement  for,  the  current  statu- 
tory limit  on  the  public  debt.  Article  I,  Section  8  of  the  Constitution  simply  says, 
"The  Congress  shall  have  Power  ...  To  borrow  Money  on  the  Credit  of  the  Unit- 
ed States.  .  .  ."  The  exact  process  of  carrying  out  this  power  is  left  up  to  the  Con- 
gress to  provide  for  by  law. 

When  establishing  a  new  statutory  limit  on  the  debt  held  by  the  public  (which 
will  require  a  three-fifths  vote  to  increase).  Congress  may  or  may  not  wish  to  con- 
tinue to  set  by  statute  a  limit  on  the  public  debt.  The  fact  that  a  simple  majority 
could  continue  to  be  required  to  pass  such  a  public  debt  limit  would  not,  in  any  way, 
create  procedural  or  legal  conflicts.  At  times  when  a  rust  fund  surplus  necessitates 
an  increase  in  the  public  debt,  such  action  would  become  more  ministerial  and  less 
difficult  than  currently  is  the  case.  Increases  in  both  limits  certainly  could  be  con- 
tained in  the  same  bill  that  is  passed  by  a  three-fifths  vote. 

Section  3.  Prior  to  each  fiscal  year,  the  President  shall  transmit  to  the  Congress 
a  proposed  budget  for  the  United  States  Government  for  that  fiscal  year  in  which 
total  outlays  do  not  exceed  total  receipts. 

In  Section  3,  the  amendment  extends  to  the  President's  annual  budget  the  same 
norm  of  fiscal  balance  expected  of  the  Congress.  The  current  statutory  requirement 
that  the  President  submit  a  budget  is  codified  in  the  Constitution  to  ensure  that 
the  President  remains  engaged  with  Congress  in  the  budget  process.  Of  course,  this 
requirement  of  submission  of  a  single  document  in  no  way  alters  the  current  con- 
stitutional balance  of  powers  or  separation  of  responsibilities.  It  also  is  perfectly 
consistent  with  the  current  constitutional  provisions  that  the  FVesident  "shall  .  . 
.  recommend  to  [Congress']  Consideration  such  Measures  as  he  shall  judge  nec- 
essary and  expedient"  (Article  II,  Section  3). 

Detailed  Analysis 

"Prior  to  each  fiscal  year  .  .  ."  was  retained  in  Section  3  because  of  the  long- 
understood  legislative  principle  that  deadlines  certain  can  be  set,  and  in  fact  are 
commonly  expected  to  be  set,  for  specific  actions  by  the  Executive.  Currently,  the 
deadline  for  submission  of  the  President's  budget  is  set  by  statute  and  occurs  well 
an  advance  of  the  fiscal  year  for  which  it  is  written.  Such  statutory  provisions  are, 
and  will  remain,  consistent  with  Section  3. 

".  .  .a  proposed  budget  .  .  ."  means  a  document  similar,  in  broad  terms,  to 
that  which  is  regularly  siiomitted  under  current  law.  The  amendment  in  no  way  re- 
stricts the  discretion  of  Congress  to  enact  changes  in  what  is  or  is  not  required  in 
such  a  budget,  as  long  as  the  document  remains  usefiil  for  the  purposes  of  planning 
federal  spending  activities. 

".  .  .  in  which  total  outlays  do  not  exceed  toted  receipts."  Per  se,  a  "budget"  is 
a  document  in  which  all  relevant  future  number?  are  planned,  reconunended,  pro- 
jected, estimated,  or  assumed.  This  is  true,  as  a  matter  of  definition,  of  all  docu- 
ments called  'budgets,"  public  or  private.  Therefore,  no  qualifiers  are  added  to  this 
language  in  Section  3,  such  as  "estimated  receipts"  or  recommended  outlays."  To 
include  such  terms  would  be  redundant  at  best,  and  inadvertently  confusing  or  lim- 
iting at  worst. 

Section  4.  No  bill  to  increase  revenue  shall  become  law  unless  approved  by  a  ma- 
jority of  the  whole  number  of  each  House  by  a  rollcall  vote. 

The  purpose  of  this  section  is  to  increase  the  accountability  of  Members  of  Con- 
gress when  they  consider  legislation  to  increase  revenue,  in  light  of  the  amend- 
ment's requirement  to  balance  receipts  and  outlays.  The  increased  pressure  the 
amendment  will  create  for  fiscal  discipline  may  increase  temptation  to  shield  a  cer- 
tain amount  of  legislative  decision-making  from  public  view.  Tax  bills  have  been 
known  to  pass,  occasionally,  by  voice  vote. 

The  enhanced  "tax  accountability"  (or,  more  precisely,  accountability  with  regard 
to  passage  of  bills  to  increase  federal  revenue)  provided  by  the  unvarying  require- 
ment for  a  rollcall  vote,  is  supplemented  by  the  requirement  that  such  bill  also  shall 
not  become  law  unless  passed  by  a  majority  of  the  whole  number  of  each  House. 

The  rollcall  vote  and  voting  requirements  will  serve  to  maintain  a  level  playing 
field  between  the  public's  more  general  and  diffuse  interest  in  restraining  the  gov- 
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emment's  appetite  for  revenues  and  the  more  focused  pressure  that  special  interest 
groups  can  apply  for  individual  spending  programs. 

Detailed  Analysis 

"No  bill  .  .  .  shall  become  law  unless  .  .  ."is  drafted  in  the  negative  to  con- 
form to  the  style  used  in  Article  I  of  the  Constitution,  in  phrases  such  as,  "No  Capi- 
tation, or  other  direct.  Tax  shall  be  laid,  unless  in  Proportion  to  the  Census  .  .  ." 
and  "No  Money  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of  Appropria- 
tions made  by  Law.     .     .     ." 

".  .  .  revenue  .  .  ."  has  the  same  meaning  here  as  in  Article  I,  Section  7, 
which  states,  "All  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Rep- 
resentatives; but  the  Senate  may  propose  or  concur  with  Amendments  as  on  other 
BUls." 

".  .  .  bill  to  increase  revenue  .  .  ."  means  legislation  making  policy  changes 
in  the  government's  exercise  of  its  sovereign  power  to  tax  or  otherwise  compel  pay- 
ments to  the  government.  "Revenues"  and  "receipts"  are  largely  synonymous,  but 
not  always  so,  especially  when  being  use  prospectively.  Both  are  expressed  in  terms 
of  quantities  of  dollars  flowing  into  the  Treasury.  However,  "revenue"  is  more  close- 
ly connected  to  the  tax  rates,  tax  base,  Customs  rates,  or  other  policy  criteria  formu- 
lated to  produce  inflows  of  receipts.  A  "receipt"  is  a  more  purely  and  more  com- 
grehensive  quantitative  concept.  For  example,  a  bill  to  step  up  Internal  Revenue 
ervice  enforcement  of  current  tax  laws  and  enhance  collection  of  taxes  currently 
going  uncollected  definitely  would  result  in  increased  receipts,  but  would  not  be  "a 
ill  to  increase  revenue,"  and  therefore,  subject  to  the  requirement  of  a  majority  of 
the  whole  House  for  passage.  ("Receipts"  are  further  defined  under  Section  7.) 

".  .  .  majority  of  the  whole  number  of  each  House  .  .  ."  means,  under  current 
law,  never  less  than  218  votes  among  the  435  Members  of  the  House  of  Representa- 
tives and  never  less  than  51  votes  in  the  Senate,  which  numbers  100  Members.  The 
"whole  number  of  each  House"  is  defined  under  Section  1,  above. 

This  language  is  not  intended  to  preclude  the  Vice  President,  in  his  or  her  con- 
stitutional capacity  as  FVesident  of  the  Senate,  from  casting  a  tie-breaking  vote  that 
would  produce  a  51^0  result.  This  is  consistent  with  Article  I,  Section  3,  Clause 
4,  which  states:  "The  Vice  President  of  the  United  States  shall  be  President  of  the 
Senate,  but  shaU  have  no  Vote,  unless  thev  be  equally  divided."  Nothing  in  Section 

4  of  the  substitute  takes  away  the  Vice  President's  right  to  vote  under  such  cir- 
cumstances. The  language  requires  (in  today's  Senate  of  100)  51  votes  to  pass  a  rev- 
enue-increasing bill,  not  the  votes  of  51  Senators.  Obviously,  in  a  51-50  vote,  51  still 
constitutes  a  majority  of  the  whole  number  of  100.  Also  obviously,  while  the  Vice 
President  could  turn  a  49-49  tie  into  a  50-49  result,  this  would  not  constitute  a 
majority  of  the  whole  number. 

Section  5.  The  Congress  may  waive  the  provisions  of  this  article  for  any  fiscal  year 
in  which  a  declaration  of  war  is  in  effect.  The  provisions  of  this  article  may  be 
waived  for  any  fiscal  year  in  which  the  United  States  is  engaged  in  military  conflict 
which  causes  an  imminent  and  serious  military  threat  to  national  security  and  is  so 
declared  by  a  joint  resolution,  adopted  by  a  majority  of  the  whole  number  of  each 
House,  which  becomes  law. 

This  section  reafllrms  the  traditional  priority  presumptively  attached  to  matters 
of  national  self-defense.  In  such  cases,  especially  when  tne  Congress  and  the  Presi- 
dent have  taken  an  action  as  extraordinary  as  declaring  war,  financing  that  effort 
should  proceed  unimpeded  by  any  requirement  of  additional,  extraordinary  votes. 

Detailed  Analysis 

The  first  sentence  of  Section  5,  or  a  virtually  identical  counterpart,  has  been  a 
fixture  in  almost  every  major  version  of  the  Balanced  Budget  Amendment  over  the 
years.  Consistent  with  Article  I,  Section  7,  Clause  3,  such  a  simple  majority  vote 
to  waive  this  Article  would  have  to  be  presented  to  the  President  tor  his  or  her  ap- 
proval. 

The  second  sentence  recognizes  that,  for  most  of  the  military  conflicts  in  which 
the  United  States  has  engaged,  there  was  not  a  formal  declaration  of  war.  Neverthe- 
less, a  sufficient  self-defense  interest  is  present  in  such  situations  that  a  Section  1 
super  majority  should  not  be  required  to  fund  such  an  engagement.  Further  defini- 
tion of  the  criteria  set  forth  for  the  "majority  of  the  whole  number"  waiver  in  Section 

5  is  not  needed,  since  the  Section  requires  simply  that  the  joint  resolution  required 
for  the  waiver  declare  such  conditions  to  be  present. 

Section  6.  The  Congress  shall  enforce  and  implement  this  article  by  appropriate 
legislation,  which  may  rely  on  estimates  of  outlays  and  receipts. 
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This  section  places  a  recjuirement  on  Congress  to  adopt  of  legislation  necessary, 
appropriate,  and  reasonable  to  enforce  and  implement  the  Balanced  Budget  Amend- 
ment. There  is  no  need — and  arguably  it  would  be  a  bad  idea — explicitly  to  foreclose 
the  possibility  of  judicial  interpretation  or  enforcement.  However,  this  language  fur- 
ther tilts  presumptions  of  sucn  responsibilities  toward  extremely  limited  court  in- 
volvement. This  language  also  is  intended  to  prevent  the  possibility  of  an  interpreta- 
tion that  could  shift  the  current  balance  of  power  among  the  branches  in  favor  of 
the  Executive. 

Detailed  Analysis 

"The  Congress  shall  enforce  and  implement  .  .  ."  differs  from  clauses  included 
in  several  other  amendments  that  state,  "The  Congress  shall  have  power  to  enforce. 
.  .  ."  This  latter  clause  has  been  employed  only  where  there  was  concern  that  the 
question  could  arise  as  to  whether  Congress  had  the  power  to  pre-empt  state  laws 
or  constitutions  or  was  venturing  imj)ermissible  beyond  its  constitutionally  enumer- 
ated powers  and  into  the  rights  reserved  to  the  states  or  the  people. 

Here,  no  such  question  of  pre-emption  is  conceivable.  Congress  clearly  has  the 
power  to  enforce  and  implement  this  Article,  under  the  "necessary  and  proper" 
clause  in  Article  I,  Section  8,  which  states:  "The  Congress  shall  have  Power  .  .  . 
To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execution 
the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the  Gov- 
ernment of  the  United  States,  or  in  any  Department  or  Officer  thereof." 

This  section  creates  a  positive  obligation  on  the  part  of  Congress  to  enact  appro- 
priate implementation  and  enforcement  legislation.  As  a  practical  matter,  this  guage 
simply  requires  what  is  inevitable  and  predictable.  It  is  a  simple  statement  that, 
however  well-designed,  a  constitutional  amendment  dealing  with  subject  matter  as 
complicated  as  the  federal  budget  process  needs  to  be  supplemented  with  legislation. 
It  is  a  means  of  owning  up  to  the  truth  in  the  arguments  made  by  many  Members 
of  Congress — ^both  supporters  and  opponents — that  Members  must  expect  to  do  more 
than  cast  this  one  vote  to  pass  this  one  amendment,  to  ensure  that  deficits  are 
brought  down  and,  ultimately,  eliminated. 

The  inclusion  of  a  positive  obligation  to  legislate  does  not  make  the  Article  more 
difficult  to  enforce,  nor  is  it  without  precedence  in  the  Constitution.  Article  I,  Sec- 
tion 2,  Clause  3  provides:  "Representatives  and  direct  Taxes  shall  be  apportioned 
among  the  several  States  .  .  .  according  to  their  respective  Numbers,  which  shall 
be  determined  by  .  .  .  [an]  actual  Enumeration  .  .  .  made  within  three  Years 
.  .  .  and  withm  every  subsequent  Term  of  ten  Years,  in  such  Manner  as  they 
shall  by  Law  direct  .  .  ."  The  critic  who  today  asks,  "What  if  Congress  just  doesn't 
enact  implementing  and  enforcing  legislation?  would  be  the  counterpart  of  the  crit- 
ic who  might  have  asked  in  1787,  "Wnat  if  Congress  just  doesn't  authorize  or  appro- 
priate for  a  Census,  if,  in  their  own  self-interest,  they  don't  want  the  current  appor- 
tionment to  be  changed?"  In  this  case,  it  manifestly  would  be  in  Congress'  own  best 
interest  to  enact  legislation  ensuring  a  complete  and  clearly-defined  Dudget  process 
consistent  with  the  Balanced  Budget  Amendment. 

".  .  .  which  may  rely  on  estimates  of  outlays  and  receipts."  This  phrase  allows 
Congress  the  flexibility  in  explicit  language  that  it  will  need  in  practical  effect,  to 
make  reasonable  decisions  and  use  reasonable  estimates,  when  appropriate,  as  a 
means  of  achieving  the  normative  result  required  in  Section  1.  To  some  extent,  this 
phrase,  too,  states  the  obvious,  that  the  process  of  budgeting  and  taxing  and  spend- 
ing inevitably  involves  relying  on  estimates.  "Estimates"  means  good  faith,  respon- 
sible, and  reasonable  estimates  made  with  honest  intent  to  implement  Section  1  and 
not  evade  it. 

The  estimates  contemplated  in  Section  6  do  not  apply  in  any  way  to  a  determina- 
tion of  the  amount  of  debt  referenced  in  Section  2.  '  Debt"  there  means  actual,  not 
estimated,  debt. 

Section  1  provides  the  standard  by  against  which  compliance  with  the  amendment 
is  measured.  Section  6  clarifies  that  implementation  and  enforcement  legislation 
may  provide  for  the  use  of  reasonable  and  appropriate  estimates  in  the  process  of 
complying  with  Section  1.  Section  6  is  intended  to  support,  strengthen,  and  aid  the 
effectiveness  of  the  other  provisions  of  the  amendment.  This  provision  also  will  pro- 
vide additional  insurance  against  intrusion  by  the  courts  into  the  finer  details  of 
questions  of  compliance  with  the  amendment. 

Section  6  must  not  be  interpreted  in  any  way  that  would  weaken  or  allow  evasion 
of  any  other  provision  of  this  amendment.  Over  the  course  of  the  fiscal  year,  outlays 
may  not  exceed  receipts.  To  the  extent  that  any  reasonable  and  lawful  action  can 
be  taken  to  prevent  an  excess,  it  must  be  taken.  On  the  other  hand,  for  example, 
a  brief  dip  in  receipts  or  jump  in  outlays  need  not  trigger  a  sequester,  rescission. 
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or  other  oflsetting  action  if  there  it  is  reasonable  to  assume  that  such  a  "glitch"  will 
be  offset  naturally  in  the  near-term  by  normal  economic  or  budgetary  fluctuations. 

In  order  to  allow  for  an  unexpected  shortfall  of  receipts  or  an  unexpected  increase 
in  outlays  without  triggering  a  three-fiflhs  debt  vote  under  Section  2,  it  would  be 
necessary  that  the  actual  debt  held  by  the  public  be  held  below  the  debt  limit,  by 
a  suflicient  amount  to  offset  the  amount  by  which  actual  receipts  or  outlays  may 
differ  from  estimated  receipts  or  outlays. 

It  also  should  be  noted  that  outlays  are  both  more  predictable  and  more  control- 
lable than  receipts.  Therefore,  the  handling  of  outlays  necessarily  must  be  held  to 
a  stricter  standard  than  the  treatment  of  receipts.  To  be  more  specific,  of  course, 
is  difiicult  until  the  actual  design  of  implementation  and  enforcement  legislation 
emerges.  In  all  cases,  the  standard.to  be  applied  to  the  accuracy  and  adjustment  of 
estimates  is  to  be  a  rule  of  reason. 

History  of  the  "Estimates  of  Outlays  and  Receipts"  Language  in 

Section  6 

Section  1  of  H.J.  Res.  290,  as  originally  introduced  in  the  102nd  Congress,  and 
as  it  came  to  the  floor  of  the  House  oi  Representatives  in  June  1992,  read: 

Prior  to  each  fiscal  year,  the  Congress  and  the  President  shall  agree  on 
an  estimate  of  total  receipts  for  that  fiscal  year  by  enactment  of  a  Taw  de- 
voted solely  to  that  subject.  Total  outlays  for  that  year  shall  not  exceed  the 
level  of  estimated  receipts  set  forth  in  such  law,  unless  three-fiflhs  of  the 
whole  number  of  each  House  of  Congress  shall  provide,  by  a  roll  call  vote, 
for  a  specific  excess  of  outlays  over  estimated  receipts. 

Section  1  of  S.J.  Res.  298,  as  introduced  in  the  102nd  Congress,  was  substantively 
the  same,  and  read: 

Prior  to  each  fiscal  year,  an  estimate  of  total  receipts  for  that  fiscal  year 
shall  be  determined  by  enactment  of  a  law  devoted  solely  to  that  subject. 
Total  outlays  for  that  year  shall  not  exceed  the  level  of  estimated  receipts 
set  forth  in  such  law,  unless  three-fifths  of  the  whole  number  of  each  House 
of  Congress  shall  provide,  by  a  roll  call  vote,  for  a  specific  excess  of  outlays 
over  estimated  receipts. 

Just  prior  to  House  consideration  in  1992,  key  House  and  Senate  sponsors  of  H.J. 
Res.  290,  S.J.  Res.  18  (reported  by  the  Committee  on  the  Judiciaiy),  and  S.J.  Res. 
298  negotiated  a  bicameral,  bipartisan,  consensus  version  of  the  Balanced  Budget 
Amendment.  That  version  was  adopted  on  the  House  floor  as  a  substitute  for  H.J. 
Res.  290,  although  the  measure  narrowly  fell  short  of  the  necessary  two-thirds  ma- 
jority on  final  passage. 

H.J.  Res.  28  /  S.J.  Res.  1  in  the  104th  Congress  is  virtually  identical  to  the  bi- 
cameral, bipartisan,  consensus  version  negotiated  in  the  summer  of  1992.  It  is  the 
same  as  H.J.  Res.  103  voted  on  during  tne  103rd  Congress,  and  S.J.  Res.  41  as 
voted  out  of  the  Judiciary  Committee  in  1994,  except  for  an  appropriate  adjustment 
in  the  effective  date.  Section  1  of  H.J.  Res.  28  /  S.J.  Res.  1  is  virtually  identical  to 
Section  1  of  S.J.  Res.  18  as  reported  in  the  102nd  Congress.  Section  6  was  a  new 
section  added  in  the  bicameral,  bipartisan,  consensus  version  offered  as  a  substitute 
on  the  House  floor  in  1992. 

The  "estimates"  provision  was  included  in  Section  6  to  allow  the  use  of  a  single 
level  of  total  estimated  receipts  for  a  fiscal  year,  enacted  into  law  at  the  beginning 
of  the  budget  process,  as  the  fixed  target  amount  which  outlays  throughout  the  fis- 
cal year  may  not  exceed.  In  other  words.  Section  6  is  intended  to  allow  Congress 
to  enact  into  law  the  process  of  measuring  actual  outlays  against  a  fixed  receipts 
estimate  in  the  same  way  that  was  outlined  in  Section  1  of  if  J.  Res.  290  /  S.J.  Res. 
298  as  introduced  in  the  102nd  Congress.  Nothing  in  that  version  would  have  pre- 
vented Congress  from  imposing  a  more  stringent  process  of  measuring  actual  out- 
lays against  updated  receipts  estimates  throughout  the  fiscal  year.  Section  6  of  S.J. 
Res.  1  /  H.J.  Res.  28  in  tne  104th  Congress  is  no  more  and  no  less  restrictive  in 
this  regard. 

Section  7.  Total  receipts  sJiall  include  all  receipts  of  the  United  States  Government 
except  those  derived  from  borrowing.  Total  outlays  shall  include  all  outlays  of  the 
United  States  Government  except  for  those  for  repayment  of  debt  principal. 

This  section  makes  clear  that,  for  purposes  oi  computing  a  deficit,  balance,  or  sur- 

f)lus  under  this  amendment,  there  is  no  such  thing  as  "off-budget"  receipts  or  out- 
ays.  By  requiring  all  cash  inflows  and  outflows  to  be  counted,  the  most  commonly 
anticipated  loopholes  are  prevented  from  ever  being  created.  Simple  refinancing  of 
outstanding  debt  at  the  same  net  cost  of  borrowing  would  not  be  affected  in  the  nor- 
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mal  course  of  business  and,  of  course,  borrowing  is  not  considered  a  receipt,  but 
rather  is  recognized  as  only  the  means  of  financing  deficit  spending. 

As  currently  used  and  reported,  both  "receipts"  and  "outlays"  are  well -understood, 
inclusive  concepts  used  with  consistency  in  the  budgetary  process. 

Detailed  Analysis 

".  .  .  receipts  .  .  .*  is  to  be  interpreted  consistently  with  the  use  of  "Receipts" 
in  Article  I,  Section  9,  Clause  7,  which  provides,  in  part,  that  "a  regular  Statement 
and  Account  of  the  Receipts  and  Expenditures  of  all  public  Money  shall  be  published 
from  time  to  time." 

The  definition  of  "budget  receipts"  in  A  Glossary  of  Terms  Used  in  the  Budget 
Process  (1981),  as  quoted  in  S.  Rept.  99-162  and  8.  Rept.  99-163  (committee  reports 
on  S  J.  Res.  13  and  225,  respectively)  still  applies: 

Collections  from  the  public  (based  on  the  Government's  exercise  of  its  sov- 
ereign powers)  and  from  payments  by  participants  in  certain  voluntary  Fed- 
eral social  insurance  programs.  These  collections,  also  called  governmental 
receipts,  consist  primarily  of  tax  receipts  but  may  also  come  from  court 
fines,  certain  licenses,  and  deposits  of  earnings  by  the  Federal  Reserve  Sys- 
tem. Gifls  and  contributions  (as  distinguished  from  payments  for  services 
or  cost-sharing  deposits  by  State  and  local  governments)  are  also  counted 
as  budget  receipts.  Budget  receipts  are  compared  with  total  outlays  in  cal- 
culating the  budget  surplus  or  deficit.  Excluding  from  budget  receipts  are 
offsetting  receipts  which  are  counted  as  deductions  from  budget  authority 
and  outlays  rather  than  as  budget  receipts. 

".  .  .  outlays  ..."  means  all  disbursements  from  the  U.S.  Treasury,  directly 
or  indirectly  through  federal  or  quasi-federal  agencies  created  or  under  the  author- 
ity of  Acts  of  Congress.  The  Glossary  (as  cited  above)  defines  "outlays"  as  follows: 

Obligations  are  generally  liquidated  when  checks  are  issued  or  cash  dis- 
bursed. Such  payments  are  called  outlays.  In  lieu  of  issuing  checks,  obliga- 
tions may  also  be  liquidated  (and  outlays  occur)  by  the  maturing  of  interest 
coupons  in  the  case  of  some  bonds,  or  by  the  issuance  of  bonds  or  notes  (or 
increases  in  the  redemption  value  of  bonds  outstanding).  Outlays  during  a 
fiscal  year  may  be  for  payment  of  obligations  incurred  in  prior  years  (prior 
year  outlays)  or  in  the  same  year.  Outlays,  therefore,  flow  in  part  from  un- 
expended balances  of  prior-year  budget  authority  provided  for  the  year  in 
which  the  money  is  spent.  Total  budget  outlays  are  stated  net  of  offsetting 
collections,  and  exclude  outlays  of  off-budget  Federal  entities.  The  terms  ex- 
penditure and  net  disbursement  are  frequently  used  interchangeably  with 
the  term  outlays. 

The  glossary  defines  "budget  authority  as: 

Authority  provided  by  law  to  enter  into  obligations  which  will  result  in 
immediate  or  future  outlays  involving  Federal  (jovemment  funds,  except 
that  budget  authority  does  not  include  authority  to  insure  or  guarantee  the 
repayment  of  indebtedness  incurred  by  another  person  or  government.  The 
basic  forms  of  budget  authority  are  appropriations,  authority  to  borrow,  and 
contract  authority.  The  latter  two  types  of  authority  are  also  commonly  re- 
ferred to  as  "back  door  authority." 

"Expenditures,"  in  fact,  also  appears  in  Article  I,  Section  9,  Clause  7,  as  quoted 
above,  and  is  used  there  in  symmetry  with  "Receipts."  "Outlays"  is  used  in  this  Sec- 
tion because  of  that  word's  overwhelmingly  prevalent  use  in  recent  and  current 
budget  terminology. 

Section  8.  This  article  shall  take  effect  beginning  with  fiscal  year  2002  or  with  the 
second  fiscal  year  beginning  after  its  ratification,  whichever  is  later. 

By  passing  this  amendment  and  sending  it  to  the  states  for  ratification,  the  Con- 
gress intends  to  bind  itself,  in  mutual  cooperation  with  the  President,  to  adopt  an 
orderly  deficit  reduction  plan  that  will  bring  the  budget  into  compliance  with  this 
amendment  no  later  than  fiscal  year  2002. 

Adopting  an  efTective  date  of  no  earlier  than  2002  provides  time  for  a  reasonable 
glide  path  to  a  balanced  budget  while  setting  a  deadline  imminent  enough  to  stimu- 
late action. 
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CONGRESSIONAL  LEADERS  UNITED  FOR  A  BALANCED  BUDGET 

Questions  and  Answers  About  the  Balanced  Budget  Constitutional 
Amendment,  H  J.  RES.  28  /  SJ.  RES.  1 

House  co-chairs:  Representative  Dan  Schaefer  (R-CO)  Representative  Nathan  Deal 
(D-GA)  104th  Congress  January  6,  1994 

Constitutional  Language— Economic  Policy 

Q.  Shouldn't  economic  policy  be  kept  out  of  the  Constitution? 

A.  Economics  is  politics  and  vice-versa.  Governance  inescapably  involves  addi%ss- 
ing  questions  of  economics.  Moreover,  our  Constitution  is  replete  with  economic  pol- 
icy. For  example,  it  refers  to  private  property  rights;  prescribes  Congressional  (and 
Executive)  roles  in  federal  fiscal  activities  such  as  raising  revenue,  spending,  and 
borrowing;  provides  for  uniform  duties,  imposts,  and  excises;  discusses  the  regula- 
tion of  interstate  commerce;  discusses  the  coinage  and  value  of  money;  and  deals 
with  counterfeiting,  patents,  and  other  economic  issues.  The  test  is  not  whether  or 
not  an  amendment  is  economic  policy,  but  whether  it  encompasses  broad  and  fiin- 
damental  principles,  its  relevance  is  not  transitory,  and  its  importance  is  far-reach- 
ing in  scope  and  over  time.  The  need  for  a  BBA  and  the  proposal  of  H  J.  Res.  28 
/  SJ.  Res.  1  in  response  meet  this  test. 

Enforcement  &  Implementation— Phase-In 

Q.  Of  what  use  is  a  BBA  in  today's  atmosphere  of  impending  fiscal  crisis,  if  it 
won't  be  in  force  for  several  years? 

A.  (1)  A  BBA  is  a  long-term  proposition.  It  should  be  adopted  because  it  is  a  valid 
response  to  a  long-term  and  structurally  inherent  problem.  (2)  It's  long-term  nature 
not  withstanding,  even  a  BBA  that  is  not  in  effect  lor  several  years  will  prompt  defi- 
cit-reduction actions  in  anticipation  of  its  being  in  place.  Therefore,  submission  of 
the  amendment  to  the  states  would  stimulate  an  immediate  response  in  federal  fis- 
cal behavior. 

Economic  Consequences— Dire  Predictions 

Q.  Why  do  so  many  economic  analyses  project  devastating  results  under  a  BBA? 

A.  Those  that  do  generally  assume  either  (1)  that  a  balanced  budget  would  be  im- 
posed quickly  or  even  immediately,  with  little  or  no  transition,  or  (2)  that  the  re- 
quirement for  balance  will  be  adhered  to  without  exception  and  that  Congress  (and 
the  President  in  his  or  her  recommendations)  will  not  exercise  its  prerogatives 
under  a  flexible  amendment  to  enact  counter-cyclical  measures.  This  amendment 
wiU  not  go  into  effect  until,  at  the  earliest,  two  years  after  ratification.  Once  passed 
through  both  houses,  we  would  hope  that  Congress  would  recognize  the  impending 
deadline  and  act  to  meet  that  date  oy  which  the  budget  must  be  balanced.  By  allow- 
ing a  multi-year  phase  in,  we  believe  any  such  "drastic"  economic  effects  would  be 
diminished,  if  not  erased.  This  amendment  has  the  flexibility  tx)  address  economic 
emergencies  through  the  3/5  release  vote  on  balancing  the  budget.  This  allows  Con- 
gress and  the  President  to  act  in  response  to  circumstances  such  as  a  recession  or 
some  other  emergency,  while  insuring  that  such  a  decision  is  made  in  a  fiscally  re- 
sponsible manner. 

Economic  Consequences — Budget  Cuts 

Q.  Wouldn't  adopting  a  BBA  result  in  cutbacks  in  services  for  the  poor  and  needy, 
for  senior  citizens,  for  health  and  housing  programs,  and  even  possibly  for  defense 
programs? 

A.  The  BBA  itself  would  do  none  of  these  things.  It  would  force  the  Executive  and 
Legislative  Branches  to  priorities  within  a  balance  of  receipts  and  outlays  and  force 
into  the  li^t  of  day  what  actual  decisions  and  trade-offs  are  necessary.  If  this  does 
not  result  in  cutbacks  of  government  programs,  it  will  ensure  that  we  pay  for  all 
the  government  we  want. 

Q.  Since  "the  BBA  itself  would  do  none  of  these  things,"  isn't  it  just  a  "political 
free  lunch,"  raising  false  hopes  while  diverting  attention  from  the  real  and  difficult 
budget  decisions  that  need  to  be  made? 

A.  Far  from  that,  H.J.  Res  28/S.J.  Res.  1  would  force  Congress,  the  President,  and 
the  public  to  own  up  to  the  hard  choices  that  need  to  be  made.  It  is  general  because 
most  provisions  in  the  Constitution,  encompassing  broad  principles  as  they  do, 
should  be  broadly  worded.  But  its  result  will  be  to  make  unavoidaole  the  asking  of 
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those  questions  some  in  elective  oflice  have  avoided:  How  much  government  do  we 
want?  How  willing  are  we  to  pay  for  it?  Which  programs  should  be  priorities? 

Budget  Gimmicks 

Q.  Won't  a  constitutional  requirement  of  a  "balanced  budget"  simply  invite  moving 
some  items  off-budget? 

A.  H.J.  Res.  28  /  SJ.  Res.  1  does  not  require  that  a  single  document,  a  "budget," 
be  written  in  balance.  Instead,  it  deals  with  actual  spending  and  taxing  bUls,  and 
how  actual  outlays  conform  to  estimated  receipts.  Taking  any  item  off-budget" 
would  have  absolutely  no  effect  on  the  operation  of  HJ.  Res.  28  /SJ.  Res.  1. 

Q.  Wouldn't  the  temptation  remain  great  to  commit  some  other  evasion,  such  as 
manipulating  the  definitions  of  terms  used  in  the  BBA? 

A.  Terms  such  as  "outlays,"  "receipts,"  "debt  held  by  the  public,"  and  "raising  rev- 
enue" either  already  appear  in  the  Constitution  or  are  commonly  understood,  m  the 
99th  Congress,  Senate  Reports  99-162  and  99-163  and  Senate  floor  debate  on  S.J. 
Res.  225,  and  in  the  101st  Congress,  the  House  floor  debate,  went  to  some  lengths 
to  establish  a  legislative  history  for  and  preventing  misinterpretation  of  these  and 
other  terms  as  used  in  a  BBA.  This  year  the  House  Budget  Committee  compiled  a 
formidable  amount  of  testimony  on  all  sides.  It  also  remains  the  appropriate  role 
of  the  Members  engaged  in  floor  debate  this  year  to  build  similarly  clear  aeflnitions. 

Enforcement  &  Implementation— General 

Q.  Won't  the  BBA  be  unenforceable  in  other  ways,  causing  erosion  of  respect  for 
other  Constitutional  provisions  as  well? 

A.  To  a  certain  extent,  the  provisions  of  H.J.  Res.  28  /  S.J.  Res.  1  sa^  self-enforc- 
ing or  interactively  enforcing.  Effective  enforcement  and  orderly  implementation  cer- 
tamly  are  expected  in  the  form  of  enabling  legislation;  Members  such  as  the  former 
Chairman  of  the  Budget  Committee  have  served  notice  most  effectively  in  that  re- 
gard. Beyond  that,  enforcement  either  is  implied  by  the  ramifications  of  stalemate 
or  inaction  or,  to  a  very  limited  degree,  could  oe  obtained  in  the  courts. 

The  Constitution  requires  Congress  and  the  F*resident  to  take  the  necessary  steps 
to  carry  out  Constitutional  mandates.  Congress  is  empowered  to  make  all  laws  that 
are  "necessary  and  proper  to  execute  the  mandate  of  the  constitution."  The  Presi- 
dent and  Members  of  Congress  take  only  one  oath,  promising  to  "preserve,  protect 
and  defend  the  constitution."  It  is  assumed  that  Congress  and  the  FVesident  will 
monitor  each  other  and  to  the  limits  of  their  authority  enforce  the  provisions  of  the 
amendment  against  the  other. 

The  public  will  also  have  a  significant  role.  A  breach  of  the  amendments'  provi- 
sions would  be  readily  apparent,  and  if  a  breach  occurs  a  politicfd  fire  storm  veiy 
likely  would  erupt  from  the  public.  F*ublic  accountability  is  provided  for  in  the  provi- 
sion that  requires  any  vote  to  run  a  deficit  to  specify  wmch  outlays  are  "excess." 

Finally,  as  a  last  resort,  the  judicial  branch  may  act  to  insure  that  the  Congress 
and  President  do  not  subvert  the  amendment.  A  member  of  Congress  or  an  appro- 

{>riate  Administration  official  probably  would  have  standing  to  file  suit  challenging 
egislation  that  subverted  the  amendment. 

Judicial  Review 

Q.  Wouldn't  H.J.  Res.  28  /  SJ.  Res.  1  dangerously  and  inappropriately  transfer 
power  to  the  courts  in  a  whole  new  area  by  opening  up  to  court  challenge  on  Con- 
stitutional grounds  virtually  every  budgetary  decision  made  by  Congress  (and  the 
President)? 

A.  The  courts  could  make  only  a  limited  range  of  decisions  on  a  limited  number 
of  issues.  They  could  invalidate  an  individual  appropriation  or  tax  Act.  They  could 
rule  as  to  whether  a  given  Act  of  Congress  or  action  by  the  Executive  violated  the 
reqruirements  of  this  amendment.  Indeed,  a  limited  role  is  appropriate:  In  the  words 
of  Marbury  v.  Madison,  the  judiciary  has  a  fundamental  obligation  to  "say  what  the 
law  is." 

But  it  would  be  inappropriate  for  the  courts,  and  it  would  be  inappropriate  to  call 
upon  the  courts,  to  rewrite  budget  priorities  and  fiscal  law.  Senate  Reports  99-162 
and  99-163  and  the  accompanying  Senate  debate  once  again  provide  much  guid- 
ance, this  time  as  to  how  the  "political  question"  doctrine  oi  Baker  v.  Carr,  369  U.S. 
186  (1962),  the  requirement  to  a  justiciable  case  or  controversy  (see  e.g.,  Aetna  Life 
Insurance  Co.  v.  htaworth,  300  U.S.  227  (1937),  and  questions  of  standing  would  pre- 
vent the  floodgates  of  litigation  from  opening  upon  the  process  in  place  under  a  suit- 
able BBA.  For  example,  Riegle  v.  Federal  Open  Market  Committee.  656  F.2d  873  (DC 
Cir.  1981),  "counsel[Ted]  the  courts  to  refrain  from  hearing  cases  which  represent  the 
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most  obvious  intrusion  by  the  judiciary  into  the  legislative  arena:  challenges  con- 
cerning congressional  action  or  inaction  regarding  legislation." 

The  traditional  judicial  doctrine  of  "standing"  requires  that  a  plaintiff  has  a  direct 
and  specific,  personal  stake  or  injury.  A  "generalized"  or  "uncUfferentiated"  public 
grievance,  such  as  would  suggest  "taxpayer"  standing  vis-a-vis  macroeconomic  policy 
decisions,  is  not  recognized. 

Most  questions  that  will  arise  as  to  compliance  or  enforcement  will  either  be  re- 
solved through  enabling  legislation  or  wiU  arise  during  policy-making  events  that 
trigger  the  self-enforcing  mechanisms  in  the  BBA  (i.e.,  3/5  vote  to  pass  an  increase 
the  debt  that  results  from  a  deficit  in  a  given  year)  or  currently  in  place  (i.e.,  threat 
of  government  shutdown  if  a  legislative  deadlock  persists). 

Finally,  absolutely  no  role  for  the  courts  is  foreseen  beyond  that  of  making  a  de- 
termination as  to  whether  an  Act  of  Congress  or  an  Executive  action  is  unconstitu- 
tional and  a  court  order  not  to  execute  such  Act  or  action.  A  purely  restraining  role 
is  anticipated  for  the  courts  and  could  be  guaranteed  by  Congress  in  appropriate 
legislation  specifying  standing,  jurisdiction,  and  remedies. 

Judicial  Review 

Q.  If  the  judiciary  is  involved,  couldn't  a  case  drag  on  for  years  past  the  fiscal 
year  in  question,  making  every  case  moot? 

A.  The  courts  have  shown  an  ability  and  willingness  to  expedite  their  processes 
in  an  emergency.  Recent  examples  are  the  reapportionment  cases  involving  Massa- 
chusetts and  Montana  that  went  all  the  way  to  the  Supreme  Court  and  were  re- 
solved in  a  matter  of  months.  Congress  could  further  ensure  expeditious  handling, 
for  example,  giving  the  Supreme  exclusive  and  original  jurisdiction  over  cases  aris- 
ing under  the  BBA. 

Enforcement  &  Implementation — Congress 

Q.  What  if  Congress,  ignoring  the  provisions  in  H.J.  Res.  28  /  SJ.  Res.  1,  never- 
theless passes  appropriations  in  excess  of  revenues? 

A.  The  general  charge  that  actual  outlays  not  exceed  receipts  creates  a  general 
obligation  for  Congress  and  the  Executive  to  construct  a  statutory  framework  to  en- 
force and  implement  the  BBA,  in  advance  of  its  effective  date.  Indeed,  such  legisla- 
tion would  be  essential  in  managing  the  budget  down  its  "glide  path"  to  an  eventual 
balance.  The  ultimate  form  of  such  legislation  could  include  a  revised  Gramm-Rud- 
man-Hollings  type  sequester,  an  enhanced  Pay-as-you-go  mechanism,  or  some  other 
process  reforms. 

The  language  of  Section  1  also  creates  an  ongoing  obligation  to  monitor  outlays 
and  receipts  and  make  sure  that  outlays  do  not  breech  receipts.  This  does  not  envi- 
sion any  sort  of  discretionary  "impoundment"  power  on  the  part  of  the  President  or 
courts.  However,  the  Executive  branch  would  be  under  an  obligation  to  estimate 
whether  outlays  will  occur  faster  or  at  hi^er  levels  than  expected  and  to  notify 
Congress  promptly.  K  an  offsetting  rescission  is  not  enacted  or  other  appropriate 
legislative  action  not  taken,  then  the  President  would  be  bound,  at  the  point  at 
which  the  government  "runs  out  of  money,"  to  stop  issuing  checks  (unless,  of  course 
such  exigencies  already  have  been  accounted  for  in  enforcement  and  implementation 
legislation  in  advance). 

The  deterrent  of  a  budgetary  "train  wreck"  always  exists  to  motivate  responsible 
budgeting:  either  the  possibility  of  a  government  shutdown  or  of  the  need  to  round 
up  3/5  of  both  Houses  to  pass  a  debt  increase  bill  without  any  "blackmail  amend- 
ments." (For  example,  Gramm-Rudman-HoUings  was  a  "blackmail  amendment"  at- 
tached to  a  debt  ceiling  bill  in  1985,  when  51  Senators  refused  to  pass  a  "clean" 
bill.) 

Budget  Estimates — "Oops" 

Q.  What  is  to  prevent  Congress  and  the  President  from  drastically  over-estimating 
revenues  and  then  declaring,  "oops,"  when  outlays  and  receipts  are  unbalanced  at 
the  end  of  the  fiscal  year? 

A.  If  such  a  scenario  occurred,  Congress  would  have  to  pass  a  debt  ceiling  increase 
by  a  three-fifths  vote.  The  debt  provision  provides  a  powerful  incentive  for  truth- 
in-budgeting.  Any  such  mis-estimates  will  catch  up  rapidly  with  its  authors  within 
a  year.  A  transparent  mis-estimate  would  be  subject  to  the  very  public  process  of 
budget-making.  Congress  and  the  President  would  avoid  a  widely  publicized  "mis- 
take" because  of  its  political  impact. 
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Constitutional  Language— Debt  Limitation 

Q.  Why  is  H.J.  Res.  28  /  S.J.  Res.  1  as  introduced,  diiTerent  from  previous  BBA 
versions,  in  that  it  requires  a  3/5  vote  to  raise  the  limit  on  federal  "debt  held  by 
the  public,"  rather  than  the  "public"  or  "gross"  debt? 

A.  When  the  Social  Security  and  other  trust  funds  run  surpluses,  those  surpluses 
are  invested  in  U.S.  Treasury  securities,  meaning  they  are  borrowed  by  the  U.S. 
Treasury  and  the  "public  debt"  (approximately  the  same  as  the  "gross  federal  debt") 
is  increased  by  that  amount.  Such  borrowing  is  an  intra-govemmental  transfer  be- 
tween accounts,  and  does  NOT  increase  the  "debt  held  by  the  public."  Since  the  in- 
tent of  the  debt  limit  vote  in  the  BBA  is  to  enforce  the  amendinent  and  deter  defi- 
cits, the  "debt  held  by  the  public"  is  the  closest  currently-used  and  commonly-under- 
stood measure  of  indebtedness  that  approximates  the  amount  that  indebtedness  has 
been  increased  because  of  total  deficit  spending.  In  other  words,  H.J.  Res.  290  was 
not  meant  to  "punish"  Congress  by  requiring  a  difficult  3/5  vote  just  because  trust 
funds  are  running  a  surplus. 

Budget  Estimates— Revenues 

Q.  What  if  a  law  enacted  in  the  good  faith  belief  which  is  revenue-neutral  turns 
out  to  increase  revenues? 

A.  As  with  other  laws  that  may  be  challenged  on  Constitutional  grounds,  if  it 
were  shown  that  Congress  and  the  President  acted  in  good  faith  and  had  a  reason- 
able basis  for  projecting  revenue-neutrality,  the  law  would  not  be  struck  down. 
What  if  a  bill  provides  for  both  increases  and  decreases  in  revenues?  H.J.  Res.  28 
/  SJ.  Res.  1  refers  to  a  "bill  to  raise  revenue."  The  clear  intent  is  to  look  to  the 
overall  revenue  eflect  of  a  bill. 

Enforcement  and  Implementation— Revenue  Increases  With  Spending  Cuts 

Q.  What  effect  would  H  J.  Res.  28  /  S.J.  Res.  1  have  if  in  the  process  of  building 
a  "consensus  deficit-reduction  bill,"  revenue  increases  were  combined  with  spending 
reductions? 

A.  HJ.  Res.  28  /  SJ.  Res.  1  differs  from  some  previous  BBAs  in  that  it  does  not 
require  a  "vote  directed  solely  to  that  subject"  in  the  case  of  increasing  revenues. 
Certainly,  most  of  the  sponsors  of  H  J.  Res.  28  /  S.J.  Res.  1  would  not  object  to  such 
language.  However,  as  currently  written,  H.J.  Res.  28  /  S.J.  Res.  1  simply  would  re- 
quire the  authors  and  managers  of  such  a  combination  bill  to  make  a  strategic  deci- 
sion as  to  whether  they  preferred  to  offer  separate  revenue  and  spending-cut  bills 
or  to  subject  the  spending-cut  provisions  tied  to  the  revenue-raising  provisions  in 
a  single  bill,  with  a  need  to  pass  by  a  majority  of  the  whole  membership. 

Majority  Rule 

Q.  Couldn't  the  various  super-majority  requirements  in  H.J.  Res.  28  /  S.J.  Res  1 
thwart  the  wills  of  majorities  in  both  Houses  and  the  President? 

A.  Yes.  Such  is  also  the  case  with  Senate  filibusters,  Gramm-Rudman-Hollings 
points  of  order,  and  other  procedures  today.  As  is  the  case  with  all  super- majority 
requirements  in  the  Constitution  (or  in  law),  the  purpose  is  to  protect  the  immediate 
rights  of  a  significant  minority,  and  arguably  the  long-term  rights  of  the  people, 
against  a  "tyranny  of  the  majority,"  a  phrase  frequently  invoked  by  the  nation's 
Founders.  In  the  case  of  H.J.  Res.  28  /  S.J.  Res.  1,  a  sufficient  structural  bias  exists 
for  deficit  spending  and  against  accountability  in  tax  decisions  that  compensating 
super-maiority  protections  are  warranted.  Moreover,  it  is  noteworthy  that  the  super- 
majority  levels  involved  are  reasonable  and  modest. 

Economic  Consequences— Flexibility 

Q.  Shouldn't  the  federal  government  have  the  flexibility  to  enact  counter-cyclical 
economic  measures? 

A.  Yes,  and  this  flexibility  is  preserved  in  H.J.  Res.  28  /  SJ.  Res.  1  by  allowing 
Congress  to  spend  in  excess  of  revenues  if  three-fifths  of  the  members  agree  that 
deficit  spending  is  warranted.  What  the  amendment  would  do  is  mitigate  against 
the  structural  bias  to  spend  and  borrow  (and  raise  taxes  somewhat  in  preference 
to  restraining  spending)  in  good  times  as  well  as  bad.  In  restoring  this  level  playing 
field,  H.J.  Res.  28  /  S.J.  Res.  1  strikes  a  reasonable  balance  between  requiring  fiscal 
responsibility  and  allowing  flexibility. 
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Constitutional  Language— Budgetary  Period 

Q.  Should  the  Constitution  dictate  such  details  as  the  budgetary  period  (fiscal 
year)? 

A.  Some  such  reasonable  parameters  are  necessary  to  provide  for  an  enforceable 
amendment.  Again,  the  authors  are  receptive  to  perfecting  changes,  althou^  it  is 
important  that  whatever  parameter  is  used  is  not  susceptible  to  subterfuge  (e.g., 
merely  including  a  term  lifee  "fiscal  period"  to  be  defined  in  statute).  Senate  Reports 
99-162  and  99-163  suggested  using  fiscal  year,"  but  allowed  that  a  reasonable  stat- 
utory re-definition  coma  include  a  oiennial  "year." 

Enforcement  and  Implementation— Impoundment  Authority 

Q.  Doesn't  HJ.  Res.  28  /  SJ.  Res.  1  imply  that  the  President  would  have  en- 
hanced powers  to  block  spending  based  on  a  pretext  of  unconstitutionality? 

A.  A  freciuent  criticism  of  previous  BBA  proposals  has  been  that  the  President  is 
not  brought  into  the  budget  process  sufliciently  to  share  the  responsibility  of  govern- 
ing and  the  blame  of  impasse,  although  the  President  can  criticize  the  Congress  that 
"holds  the  purse  strings."  H.J.  Res.  28  /  S.J.  Res.  1  recognizes  the  accepted  role  the 
President  has  plaved  under  statute  since  the  1920s,  by  requiring  the  President  to 
submit  a  balanced  budget.  The  President  must  also  share  fiscal  and  political  respon- 
sibility with  Congress  for  H.J.  Res.  28  /  S.J.  Res.  I's  joint  receipts  estimate.  But  be- 
yond the  role  in  that  new  joint  estimate,  H.J.  Res.  28/  S.J.  Res.  1  does  not  broaden 
in  any  way  the  powers  of  the  President.  On  the  other  hand,  it  does  make  the  Presi- 
dent more  accountable  for  how  the  budget  process  proceeds. 

Social  Security 

Q.  Why  is  H.J.  Res.  28  /  S.J.  Res.  1  as  introduced,  different  from  previous  BBA 
versions,  in  that  it  requires  a  3/5  vote  to  raise  the  limit  on  federal  debt  held  by 
the  public,  rather  than  the  "public"  or  "gross"  debt? 

A.  When  the  Social  Security  and  other  trust  funds  run  surpluses,  those  surpluses 
are  invested  in  U.S.  Treasury  securities,  meaning  they  are  borrowed  by  the  U.S. 
Treasury  and  the  "public  debt"  (approximately  the  same  as  the  "gross  federal  debt") 
is  increased  by  that  amount.  Sucn  borrowing  is  an  intra-govemmental  transfer  be- 
tween accounts,  and  does  NOT  increase  the  debt  held  by  the  public."  Since  the  in- 
tent of  the  debt  limit  vote  in  the  BBA  is  to  enforce  the  amendment  and  deter  defi- 
cits, the  "debt  held  by  the  public"  is  the  closest  currently-used  and  commonly-under- 
stood measure  of  indebtedness  that  approximates  the  amount  that  indebtedness  has 
been  increased  because  of  total  deficit  spending.  In  other  words,  H.J.  Res.  290  was 
not  meant  to  "punish"  Congress  by  requiring  a  difficult  3/5  vote  just  because  trust 
funds  fire  running  a  surplus. 

Analysis  of  "Contract  With  America"  Version  of  the  Balanced  Budget 
Amendment  to  the  Constitution 

JANUARY  6,  1995 

This  analysis  uses  the  Contract  with  America's  version  of  the  Balanced  Budget 
Amendment  to  the  Constitution  as  its  point  of  departure  and  is  principally  a  cri- 
tique of  that  version. 

The  Contract  version  is  the  most  recent  example  of  a  "statement"  version  (focus- 
ing on  adoption  a  statement  of  outlays  and  receipts  for  each  fiscal  year)  and  a  'ax 
Limitation  version  ("TL/BBA,"  in  which  some  additional  hurdle  is  placed  in  the  way 
of  tax  increases).  In  recent  years,  the  leading  examples  of  the  "statement"  and  TIV 
BBA  versions  have  been  introduced  by  Rep.  Joe  Barton,  Senator  Phil  Gramm,  and 
[former]  Senator  Bob  Kasten.  This  version  traces  its  lineage,  with  variations,  back 
to  the  version  considered  in  both  Houses  in  1982. 

Many  different  variations  on  the  BBA  theme  have  appeared  over  the  years.  The 
one  cited  here  in  principal  comparison  to  the  Contract  version  is  the  "Bipartisan, 
Bicameral  Consensus"  ("BBC/BBA")  version  most  recently  embodied  in  H.J.  Kes.  103 
and  S.J.  Res.  41  in  the  103rd  Congress  (sponsored  by,  among  others.  Reps.  Charles 
Stenholm,  Bob  Smith,  and  Dan  Schaefer,  and  Senators  Paul  Simon,  Larry  Craig, 
Orrin  Hatch,  and  Strom  Thurmond). 

The  BBC/BBA  traces  its  lineage  up  two  branches,  to  the  version  of  S.J.  Res.  225 
considered  on  the  Senate  floor  in  1986  and  to  the  then-newly-negotiated  H.J.  Res. 
321  (which  also  included  then-Reps.  Larry  Craig  and  Tom  Carper  as  principal  au- 
thors) in  1987. 

This  analysis  is  addressed  to  BBA  supporters,  especially  to  those  wishing  to  focus 
on  the  Contract  version,  in  an  effort  to  nelp  with  final  drafting.  Therefore,  it  does 
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not  address  opponents'  general  objections  to  a  BBA.  This  is  a  legal,  technical,  and 
operational  analysis.  Therefore,  it  does  not  address  policy  differences  underlying  dif- 
fering versions  of  the  BBA,  such  as  whether  a  majority  of  the  whole  number  or  a 
3/5  majority  should  be  required  to  raise  taxes. 

Within  these  confines,  this  analysis  will  discuss  red  flags,  known  criticisms,  po- 
tential problems,  arguments  pro  and  con,  clarity,  drafting  alternatives,  and,  in  some 
cases,  the  historical  evolution  of  language.  In  some  cases,  highli^ting  a  provision 
or  contrasting  approaches  is  purely  lor  informational  purposes.  In  others,  the  need 
to  consider  changes  in  Contract  language  is  suggested.  Unless  otherwise  specified, 
all  references  are  to  the  Contract  BBA  language. 

Section-by-Section  Analysis 

Section  1.  Prior  to  each  fiscal  year.  Congress  shall  by  law,  adopt  a  statement  of 
receipts  and  Outlays  for  such  fiscal  year  in  which  total  outlays  are  not  greater  than 
total  receipts.  Congress  may,  by  law,  amend  that  statement  provided  revised  outlays 
are  not  greater  than  revised  receipts.  Congress  may  provide  in  that  statement  for  a 
Specific  excess  of  outlays  over  receipts  by  a  vote  directed  solely  to  that  subject  in 
which  three-fifths  of  the  whole  numoer  of  each  House  agree  to  such  excess.  Congress 
and  the  President  shall  ensure  that  actual  outlays  do  not  exceed  the  outlays  set  forth 
in  such  statement. 

"Prior  to  each  fiscal  year  Congress  shall,  by  law,  adopt  a  statement  of  receipts  and 
outlays.     .     .     ." 

Congress  and  the  President  are  required  to  adopt  a  statement  of  outlays  and  re- 
ceipts oy  a  stated  deadline.  Opponents  will  taunt  with  the  question.  What  happens 
if,  for  some  reason  they  don't  complete  action  on  the  statement  of  outlays  and  re- 
ceipts prior  to  a  given  fiscal  year? 

Absent  other  procedures  being  adopted  in  budget  process  law,  the  answer  to  this 
question  is  implied  later  in  this  section,  which  provides  that  "actual  outlays  do  not 
exceed  the  outlays  set  forth  in  such  statement.  Like  the  score  of  a  baseball  game 
before  it  starts  (0-to-O),  if  a  fiscal  year  starts  without  a  budget  statement  having 
been  adopted.  Congress  and  the  President  will  be  forced  to  hold  outlays  to  zero  until 
a  statement  is  adopted  (and,  presumably,  change  the  beginning  of  that  fiscal  year 
by  law). 

Proponents  can  argue  that  the  threat  of  shutting  down  the  government  will  be 
sufficient  to  get  the  budget  statement  adopted  in  time  and  make  the  deadline  self- 
enforcing.  Also,  presupposing  regular  problems  in  meeting  the  deadline  both 
underestimates  the  moral  authority  of  the  Constitution  and  maintains  a  "status  quo 
attitude"  that  current  behavior  will  never  be  modified. 

Opponents  will  argue  it  is  plausible  that  such  a  deadline  might  be  missed  often, 
especially  when  control  of  the  government  is  divided,  and  that  this  may  result  from 
conscientious  policy  disagreements  and  the  lawful  exercise  of  Constitutional  powers. 

For  example,  what  if  a  budget  statement  arrives  on  the  President's  desk  on  Sep- 
tember 30?  Even  if  he/she  vetoes  it  immediately,  it  will  take  time — during  which 
the  government  would  have  to  be  shut  down  or  fiscal  years  shifted  by  statute — for 
Congress  to  consider  the  veto  and,  if  it  is  sustained,  pass  a  new  statement,  which 
also  must  then  be  sent  to  the  President.  A  shutdown  could  have  a  grave  impact  on 
defense  and  other  functions. 

On  the  other  hand,  opponents  will  argue  that,  since  fiscal  years  are  set  by  statute. 
Congress  could  wind  up  constantly  changing  fiscal  year  dates,  both  adding  chaos  to 
the  budget  process  and  engendering  disrespect  for  the  Constitution  by  complying 
frequently  with  its  letter  but  not  its  spirit. 

One  possible  alternative  would  be  to  change  the  first  sentence  simply  to:  "For 
each  fiscal  year,  Congress  shall,  by  law,  adopt  a  statement  of  receipts  and  outlays 
in  which  total  outlays  are  not  greater  than  total  receipts."  As  a  practical  matter, 
this  language  would  not  require  anything  different  from  the  "Prior  to  each  fiscal 
year"  language.  Preference  for  one  form  or  the  other  would  depend  on  proponents' 
assessment  of  the  impact  of  putting  a  movable  deadline  explicitly,  vs.  implicitly,  in 
the  Constitution. 

".     .     .  a  statement  of  receipts  and  outlays.     .     ." 

While  the  intent  of  this  phrase  is  clear  to  proponents,  it  could  be  controverted  as 
meaning  several  difiierent  things.  For  example,  would  adoption  of  a  "baseline"  budg- 
et statement,  while  a  "real"  budget  plan  remained  gridlocked,  be  sufficient  to  com- 
ply? Inserting  "proposed"  or  "planned"  before  "statement"  would  clarify  that  the 
statement  is  a  planning,  budgeting  document. 

"Congress  may,  by  law,  amend  that  statement  provided  revised  outlays  are  not 
greater  than  revised  receipts." 
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In  some  earlier  "statement"  versions  of  the  BBA,  including  the  version  reported 
in  the  Senate  in  1985  (S.J.  Res.  13),  this  sentence  was  deleted  as  being  redundant. 
It  is  a  constitutional  given  that  Congress  can  amend  any  law  it  enacts.  Since  the 
first  sentence  requires  outlay-receipt  balance,  the  third  statement  and  Section  4  pro- 
vide the  only  exceptions  to  the  balance  rule,  and  the  amended  statement  is  merely 
discretionary,  the  second  sentence  has  no  legal  effect. 

".  .  .  Congress  shall  .  .  .  adopt  a  statement  of  receipts  and  outlays  .  .  .  in 
which  total  outlays  are  not  greater  than  total  receipts.  .  .  .  Congress  may  provide 
in  that  statement  for  a  specific  excess  of  outlays  over  receipts  by  a  vote  directed  solely 
to  that  subject  in  which  three-fifths  of  the  whole  number  of  each  House  agree  to  such 
excess.     .    .     . 

While  the  way  in  which  the  first  and  third  sentences  relate  to  each  other  is  clear, 
grammatically  they  conflict.  Since  the  third  sentence  simply  creates  an  exception  to 
the  general  rule  stated  in  the  first  sentence,  they  might  be  formulated  more  clearly 
in  one  sentence,  for  example,  as  follows: 

.  .  .  Congress  shall,  by  law,  adopt  a  statement  of  receipts  and  outlays 
.  .  .  in  which  total  outlays  are  not  greater  than  total  receipts,  except  that 
Congress  may  provide  in  that  statement  for  a  specific  excess  of 
outlays.     .     .     . 

'X^ongress  and  the  President  shall  ensure  that  actual  outlays  do  not  exceed  the  out- 
lays set  forth  in  such  statement." 

BBA  proponents  have  deleted  this  sentence,  also,  from  the  versions  of  the  BBA 
either  reported  by  committee  or  considered  on  either  floor  from  1986  on,  as  being 
redundant.  Congress'  responsibility  to  ensure  compliance  is  addressed  in  Section  8. 
The  President  already  is  given  this  same  authority  in  Article  II  of  the  Constitution, 
which  reads,  in  part:  "The  executive  Power  shall  be  vested  in  a  President.  .  .  . 
he  shall  take  Ctire  that  the  Laws  be  faithfully  executed.     .     .     ." 

Opponents,  however,  will  paint  this  provision  as  more  menacing.  They  will  argue 
that  executing  a  specific  action  (e.g.,  convening  Congress,  submitting  an  executive 
opinion)  is  reasonably  subject  to  a  mandate  and  a  deadline,  but  that  a  process  in- 
volving agreement,  compromise,  and  possible  gridlock  is  not.  Therefore,  absent  spe- 
cific, elaborate,  and  strict  processes  enacted  into  law,  Section  1  gives  the  President 
the  only  practical  power  of  enforcement  directly  acknowledged  in  the  Amendment. 

This  is  because,  while  the  lawmaking  (or  Congressional  rulemaking)  process  may 
bog  down  in  gridlock,  the  President  clearly  would  have  the  means  and  the  authority 
to  order  specific  spending  to  cease  on  a  scale  suflicient  to  comply  with  the  budget 
statement.  Opponents  wul  say  the  language  implies  that  the  President  would  have 
broad  discretion  on  how  to  apportion  that  restraint.  Proponents  wiU  argue  that  such 
discretion  can  be,  and  as  a  practical  matter  will  be,  limited  by  implementing  legisla- 
tion, a  la  the  sequestration  process  under  Gramm-Rudman-Hollings.  Opponents  will 
argue  that,  if  the  President  can  make  even  a  colorable  case  that  such  legislation  is 
inadequate,  he  can  act  outside  its  confines  by  invoking  Section  1  of  the  BBA. 

".  .  .  Congress  shall,  by  law,  adopt  a  statement  of  receipts  and  outlays  .  .  . 
actual  outlays  do  not  exceed  the  outlays  set  forth  in  such  statement." 

Under  virtually  any  version  of  the  BBA,  there  remains  the  potential  for  making 
honest  mistakes  in  budget  planning.  However,  under  the  Contract  version,  a  rosy 
scenario  is  explicitly  allowed,  since  there  is  no  "anchor"  requiring  realistic  estimates 
of  total  receipts  in  the  budget  statement.  (This  was  the  function  of  tying  receipts 
growth  to  growth  in  national  income  in  previous  TL/BBA  versions.) 

The  debt  limit  provision  in  Section  6  indirectly  deters  allowing  actual  outlays  from 
exceeding  actual  receipts;  it  certainly  could  be  argued  that  this  provision  alone 
would  be  sufficient  to  force  balanced  budgets  even  in  the  absence  of  Section  1.  Some 
critics  will  argue,  however,  that  the  obvious  reliance  on  a  budget  statement  estimate 
of  receipts,  in  the  absence  of  any  stated  obligation  or  expectation  that  actual  re- 
ceipts and  outlays  be  in  balance,  openly  invites  "gaming"  the  budget  process. 

Overview  of  Section  1. 

Opponents  have  said  the  "statement"  approach  needlessly  writes  into  the  Con- 
stitution fairly  detailed,  and  even  unimportant,  procedures  that  belong  in  statutes. 
A  simpler  version  of  the  same  process  (although  subject  to  the  same  "estimate-gam- 
ing" criticism  above)  was  included  in  Section  1  of  H.J.  Res.  290  as  introduced  in  the 
102nd  Congress,  and  predecessor  legislation  in  the  101st  and  100th  Congresses. 
This  version  mandated  that  actual  outlays  not  exceed  an  oflicial  receipts  estimate 
set  forth  in  law. 

Many  BBA  proponents  agree  that  either  of  these  approaches  is  more  complicated 
than  necessary  at  the  constitutional  level. 
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Consideration  of  these  and  the  other  above  concerns  led  the  authors  of  the  BBC/ 
BBA  (S.J.  Res.  41/H.J.  Res.  103  in  the  103rd  Congress  and  predecessor  versions 
going  back  to  1986)  to  streamline  Section  1  along  the  following  hnes: 

Total  outlays  for  any  fiscal  year  shall  not  exceed  total  receipts  for  that 
fiscal  year,  unless  three-fifths  of  the  whole  number  of  each  House  of  Con- 
gress shall  provide  by  law  for  a  specific  excess  of  outlays  over  receipts  by 
a  roll  call  vote. 

In  the  end,  and  when  considered  in  combination  with  the  debt  limit  language. 
Section  1  of  both  the  Contract  version  and  the  BBC/BBA  would  arrive  at  about  the 
same  result.  The  virtue  of  the  BBC/BBA  language  is  that  it  is  much  simpler,  is  easi- 
er to  understand,  and,  as  more  recent  floor  debates  have  shown,  removes  several 
specific  red  flags  from  the  opponents'  cross  hairs. 

Section  2.  No  bill  to  increase  receipts  shall  become  law  unless  approved  by  a  three- 
fifths  majority  of  the  whole  number  of  each  House  of  Congress. 

"No  bill  to  increase  receipts.     .    .     ." 

The  term  "receipts"  includes  cash  received  by  the  federal  government  beyond  what 
normally  are  considered  taxes  or  revenues.  For  example,  a  bill  that  increases  the 
number  of  FBI,  DEA,  or  INS  agents  or  upgrades  their  computers  would  be  expected 
to  increase  the  amount  of  criminal  fines  collected.  It  is  doubtful  that  all  tax  limita- 
tion advocates  also  wish  to  subject  such  a  biU  to  the  same  super  majority  hurdle 
as  a  bUl  increasing  taxes. 

The  Constitution  itself  also  makes  a  distinction.  Article  I,  Section  9,  clause  7  re- 
quires that  "a  regular  Statement  and  Account  of  the  Receipts  and  Expenditures  of 
all  public  Money  shall  be  published  from  time  to  time."  In  contrast.  Section  7  states: 
"All  Bills  for  raising  Revenue  shall  originate  in  the  House  of  Representa- 
tives.    .     .     ." 

The  authors  of  the  BBC/BBA  (and  predecessor  legislation,  including  versions  re- 
ported and/or  considered  on  the  floor)  wrote  tax  limitation  language  based  on  Sec- 
tion 7  of  the  Constitution.  Section  4  of  S.J.  Res.  41/H.J.  Res.  103  reads: 

No  bill  to  increase  revenue  shall  become  law  unless  approved  by  a  major- 
ity of  the  whole  number  of  each  House  by  a  roll  call  vote. 

Historical  Notes  on  Tax  Limitation. 

In  1982  (97th  Congress),  the  Senate  passed  a  "statement"  TL/BBA,  in  which  a 
"majority  of  the  whole  number"  was  required  to  increase  revenues;  also,  the  rate  of 
growth  of  total  receipts  was  assumed  to  be  tied  to  the  previous  year's  rate  of  growth 
in  national  income.  Essentially  the  same  BBA  fell  46  votes  short  of  the  necessary 
2/3  majority  in  the  House  in  1982.  Up  untU  the  Contract  BBA  version  in  1994,  every 
major  TL/BBA  included  this  "indexing"  of  receipts  growth  to  national  income. 

With  one  exception,  none  of  the  major  versions  of  the  BBA  included  a  3/5  vote 
requirement  to  raise  revenues  until  1990,  when  it  was  included  in  Rep.  Barton's 
"statement"  TL/BBA  floor  substitute  to  H.J.  Res.  268  (Stenholm-Craig,  101st  Con- 
gress). 

That  one  pre-1990  exception  was  H.J.  Res.  27,  the  Craig-Stenholm  "statement" 
TL/BBA  introduced  in  1985  (99th  Congress).  The  authors  worked  for  almost  two 
years  to  obtain,  finally,  220  total  cosponsors.  However,  they  found  the  3/5  tax  limita- 
tion provision  a  hard  sell  and  ultimately  had  to  promise  that  any  discharge  petition 
would  bring  the  BBA  to  the  House  floor  under  an  open  rule  so  that  other  BBA  ver- 
sions could  oe  considered.  (A  discharge  petition  ultimately  was  not  filed  in  that  Con- 
gress.) 

The  "majority  of  the  whole  number"  tax  limitation  requirement  in  the  BBC/BBA 
is  the  same  supermajority  threshold  included  in  each  leading  BBA  version  going 
back  to  1981.  "Indexing"  of  receipts  was  dropped  in  the  floor  version  of  S.J.  Res. 
225  in  1986  (99th  Congress)  and  H.J.  Res.  321  as  introduced  in  1987  (100th  Con- 
gress). 

Section  3.  Prior  to  each  fiscal  year,  the  President  shall  transmit  to  Congress  a  pro- 
posed statement  of  receipts  and  outlays  for  such  fiscal  year  consistent  with  the  provi- 
sions of  the  Article. 

".  .  .  the  President  shall  transmit  to  Congress  a  proposed  statement  of  receipts 
and  outlays.     .     .     ." 

This  reauirement  is  for  a  document  analogous  to  the  Section  1  statement.  How- 
ever, legislative  history  for  the  1981-1985  TL/BBA  versions  made  it  clear  that  the 
Section  1  statement  could  be  as  brief  as  a  single  line.  (E.g.,  "Total  receipts  and  total 
outlays  for  fiscal  year — both  shall  not  exceed  $1.5  trillion. ') 

Requiring  the  President  merely  to  submit  a  "statement"  like  that  required  of  Con- 
gress in  Section  1  could  allow  the  President  to  submit  a  budget  that  is  wildly  out 
of  balance,  along  with  a  separate,  constitutionally-mandated  "statement"  simply  rec- 
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ommending  that  outlays  be  brought  into  line  with  receipts  and  pledging  that  the 
President  will  fulfill  his/her  Constitutional  duties  to  m^e  sure  that  whatever  be- 
comes law  wUl  be  enforced. 

It  is  more  likely  that  most  BBA  proponents  intend  that  the  President  submit  a 
complete  budget  plan  detailing  how  all  the  various  receipt  sources  and  program  out- 
lays add  up  to  an  overall  balance  between  total  receipts  and  total  outlays — in  short, 
that  the  F*resident  submit  a  full-blown,  traditional  budget,  and  that  it  be  in  balance. 

The  Congressional  statement  in  Section  1  and  the  President's  proposal  of  a  bal- 
anced budget  should  be  different  types  of  documents.  After  adoption  of  the  Section 
1  statement.  Congress  will  be  absorbed  for  months  in  fleshing  out  its  details.  To 
keep  responsibilities  balanced,  some  similar  requirement  to  deal  in  detail  would 
have  to  be  imposed  on  the  President.  Current  and  traditional  process  would  suggest 
that  the  President's  budget  is  the  appropriate  place  to  do  so. 

For  these  reasons,  the  authors  of  the  BBC/BBA  (and  predecessor  legislation)  in- 
cluded language  like  that  of  Section  3  of  S.J.  Res.  41/H.J.  Kes.  103,  as  follows: 

Prior  to  each  fiscal  year,  the  President  shall  transmit  to  the  Congress  a 
proposed  budget  for  the  United  States  Government  for  that  fiscal  year,  in 
which  total  outlays  do  not  exceed  total  receipts. 

In  fairness,  it  also  should  be  noted  that  significant  sentiment  exists  for  not  men- 
tioning the  President  at  all  in  the  BBA.  This  has  been  particularly  true  for  versions 
introduced  by  Senator  Thurmond.  He  has  argued  for  consistency  with  the  original 
Constitutional  design  of  not  giving  the  President  any  power  over  the  purse  beyond 
the  veto  power  (he  supports  a  line  item  veto),  faithfully  executing  the  laws,  "rec- 
onmiending  to  [Congress']  consideration  such  Measures  as  he  shalljudge  necessary 
and  expedient,"  fill  filling  his  obligations  as  Commander  in  Chief,  and  any  role  cre- 
ated or  delegated  by  laws  such  as  the  Budget  Act. 

".  .  .  the  President  shall  transmit  to  Congress  a  proposed  statement  of  receipts 
and  outlays.    .    .    ." 

Presumably,  the  intent  of  Section  3  is  to  require  the  President  to  transmit  to  Con- 
gress a  statement  setting  forth  the  levels  of  receipts  and  outlays  he/she  is  proposing. 
This  would  be  clarified  by  requiring  the  President  to  "transmit  to  Congress  a  state- 
ment of  proposed  receipts  and  outlays  .  .  .  ."  To  say  that  a  statement  is  both 
transmitted  and  proposed  is  redundant.  At  the  same  time,  the  "receipts  and  outlays" 
cited  need  a  modifier. 

Section  4.  Congress  may  waive  the  provisions  of  this  article  for  any  fiscal  year  in 
which  a  declaration  of  war  is  in  effect.  The  provisions  of  this  Article  may  be  waived 
for  any  fiscal  year  in  which  the  United  States  faces  an  imminent  and  serious  Mili- 
tary threat  to  national  security  and  is  so  declared  by  a  joint  resolution,  adopted  by 
a  majority  of  the  whole  number  of  each  House,  which  becomes  law. 

The  Contract  BBA  is  intended  to  be  similar  to  the  BBC/BBA  version.  However, 
the  vagueness  of  the  word  "faces"  could  cause  unintended  problems.  Opponents 
could  argue — not  unreasonably — that  the  phrase  "faces  an  imminent  and  serious 
military  threat"  could  have  provided  a  40-year  loophole  for  the  entire  duration  of 
the  Cold  War. 

S.J.  Res.  41/H.J.  Res.  103  (103rd  Congress,  BBC/BBA)  would  have  set  a  clearer, 
objective  standard  and  would  have  imposed  more  budget  discipline,  by  conditioning 
a  waiver  on  the  United  States  actually  being  engaged  in  a  "military  conflict  which 
causes  an  imminent  an  serious  military  threat.     .     .     ." 

Section  5.  Total  receipts  shall  include  all  receipts  of  the  United  States  except  those 
derived  from  borrowing  and  total  outlays  shall  include  an  outlays  of  the  United 
States  except  for  those  for  repayment  of  debt  principal. 

For  the  sake  of  clarity,  the  authors  of  the  BBC/BBA  (and  some  predecessor  legis- 
lation) included  the  word  "Government"  after  both  occurrences  of  "United  States." 

Since  this  section  is  purely  definitional,  it  should  be  moved  below  the  other  oper- 
ational sections,  to  become  the  second-to-last  section,  above  the  effective  date. 

Section  6.  The  amount  of  Federal  public  debt  as  of  the  first  day  of  the  second  fiscal 
year  beginning  after  the  ratification  of  this  Article  shall  become  a  permanent  limit 
on  such  debt  and  there  shall  be  no  increase  in  such  amount  unless  three-fifths  of  the 
whole  number  of  each  House  of  Congress  shall  have  passed  a  bill  approving  such 
increase  and  such  bill  has  become  law. 

".     .     .  Federal  public  debt.     .     ." 

There  is  a  mismatch  between  the  "public  debt,"  on  the  one  hand,  and  a  balance 
between  total  receipts  and  outlays,  on  the  other.  The  public  debt  includes,  among 
other  things,  obligations  issued  by  the  Treasury  and  held  by  federal  trust  funds, 
such  as  Social  Security.  Such  intra-governmental  transactions,  however,  would  not 
affect  the  computation  of  receipts  or  outlays. 


47 

Almost  all  BBA  proponents  probably  mean  to  achieve  a  symmetry  between  the  re- 
ceipts-outlay balance  requirement  (Section  1)  and  debt  limit  (Section  6),  so  that  fac- 
ing the  hurdle  of  a  3/5  vote  is  a  penalty  and  deterrent  for  allowing  total  receipts 
to  exceed  total  outlays.  However,  every  surplus  dollar  credited  to  the  Social  Security 
trust  funds  is  also  a  dollar  of  public  debt.  Therefore,  total  outlays  could  be  less  than 
total  receipts  every  year,  and  yet  the  public  debt  would  have  to  be  increased,  subject 
to  a  3/5  vote,  every  year  that  Social  Security  runs  a  surplus. 

The  more  precise  match  would  be  to  require  a  3/5  vote  to  increase  the  amount 
of  debt  held  by  the  public.  Deficits  (plus  related,  increased  costs  of  servicing  the 
debt,  plus  incidental  transactions)  translate  fairly  directly  into  increases  in  the  debt 
held  by  the  public.  While  this  phrase  does  not  appear  in  the  Constitution  (neither 
does  the  word  "outlays"),  its  meaning,  and  the  difierentiated  meanings  of  phrases 
like  "public  debt"  and  "gpross  federal  debt,"  have  been  well  established  in  federal  ac- 
countmg  procedures. 

For  these  reasons,  the  authors  of  the  BBC/BBA  (and  predecessor  legislation) 
wrote  the  following  Section  2  for  S.J.  Res.  41/H.J.  Res.  103: 

The  limit  on  the  debt  of  the  United  States  held  by  the  public  shall  not 
be  increased,  unless  three-fifths  of  the  whole  number  of  each  House  shall 
provide  by  law  for  such  an  increase  by  a  roll  call  vote. 

Technical  note:  The  phrase  "Federal  public  debt"  also  does  not  appear  in  the  Con- 
stitution, although  "^he  public  debt  of  the  United  States"  does,  in  the  14th  Amend- 
ment. 

Section  7.  All  votes  taken  by  the  House  of  Representatives  or  the  Senate  under  this 
Article  shall  be  roll  call  votes. 

This  section  may  lead  to  unintended  consequences,  due  to  its  blanket  phrasing. 

For  example,  when  Congress  considers  legislation  under  Section  8  to  enforce  or 
implement  this  Article,  it  clearly  would  be  taking  votes  under  this  Article.  Section 
7  easily  could  be  read  as  requiring  that  any  vote  on  any  such  implementing  legisla- 
tion be  subject  to  a  roll  call  vote.  While  this  is  not  necessary  a  bad  thing,  it  is  prob- 
ably broader  than  what  the  authors  intended.  r*resumably,  they  would  not  want  to 
make  enforcing  and  implementing  the  BBA  more  difficult  than  enacting  other  laws. 

A  still  more  expansive  interpretation  of  Section  7  could  be  argued.  Any  vote  with- 
in the  budget  process  that  has  any  connection  to  complying  with  the  BBA  could  be 
characterized  as  a  vote  "taken  .  .  .  under  this  Article,"  even  procedural  and  non- 
controversial  votes,  as  well  as  spending-cut  votes  that,  in  some  circumstances,  might 
be  more  likely  to  pass  by  a  voice  vote.  Whatever  the  strength  of  arguments  for  this 
interpretation,  needless  controversy  could  be  prevented  by  simply  placing  a  roll  call 
requirement  next  to  each  vote  listed  in  the  Amendment  for  wtucn  a  roll  call  vote 
is  desired. 

Section  8.  Congress  shall  enforce  and  Implement  this  Article  by  appropriate  legis- 
lation. 

No  substantive  comment. 

Such  a  provision  has  been  included  in  almost  all  versions  of  the  BBA  over  the 
years,  although  some  consider  the  language  redundant.  Some  supporters  of  includ- 
ing this  section  contend  that  it  maintains  Congressional  supremacy  over  the  Presi- 
dent in  controlling  the  public  purse  (or  at  least  so  long  as  Congress  actually  legis- 
lates in  this  area). 

Section  6  of  S.J.  Res.  41/H.J.  Res.  103  referred  to  "appropriate  legislation,  which 
may  rely  on  estimates  of  outlays  and  receipts."  The  (I!ontract  and  various  "state- 
ment" versions  of  the  BBA  obviously  contemplate  the  necessary  use  of  estimates  in 
planning  balanced  budget.  The  more  recent  versions  of  the  BBCJ/BBA,  however,  have 
required  balance  between  actual  receipts  and  outlays.  The  "estimates"  language  was 
added  in  1992  to  clarify  that,  while  Congress  was  required  to  provide  for  an  actual 
receipts-outlays  balance,  good-faith  estimates  are  contemplated  in  the  budget-plan- 
ning process. 

Section  9.  This  article  shall  take  effect  fur  the  fiscal  year  2002  or  for  the  second 
fiscal  year  beginning  after  its  ratification,  whichever  is  later. 

No  substantive  comments.  The  Contract  BBA  is  essentially  the  same  as  the  BBC/ 
BBA  versions,  proportionately  adjusting  the  effective  date. 

Consistency  ana  Agreement  in  Language. 

The  Contract  version  should  be  re-read  carefully  to  make  sure  that  its  language 
says  precisely  what  its  supporters  intend  and  that  there  is  consistency  and  agree- 
ment. Such  concerns  may  range  from  minor  to  major,  but  if  drafting  errors  are  to 
be  avoided  anywhere,  it  ought  to  be  in  the  Constitution.  For  example,  at  lease  two 
problems  are  immediately  apparent  as  follows: 

Three-fifths  Majority: 
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Exactly  the  same  voting  threshold  is  described  as  '^hree-fifths  of  the  whole  num- 
ber of  each  House"  (Section  1),  "a  three-fifths  majority  of  the  whole  number  of  each 
House  of  Congress"  (Section  2),  and  "three-fifths  of  the  whole  number  of  each  House 
of  Congress"  (Section  3). 

Conflict  Between  Section  6  and  Section  9: 

Section  9  provides  that,  in  no  case,  shall  the  amendment  take  effect  prior  to  fiscal 
year  2002.  However,  under  Section  6,  if  the  States  ratify  the  amendment  rapidly, 
the  "permanent  limit"  on  the  federal  public  debt  could  be  the  level  of  debt  existing 
as  early  as  fiscal  year  1997.  This  is  obviously  and  unintended  inconsistency,  in 
which  the  debt  limit  could  be  as  much  as  five  years  out  of  date  at  the  time  the 
amendment  actually  takes  effect.  Presumably,  Section  6  should  have  begun  as  fol- 
lows: "The  amount  of  Federal  public  debt  as  of  the  date  this  Article  takes  effect  shall 
become  a  permanent  limit .     .    ." 

Mr.  Hyde.  I  thank  the  gentleman  for  his  statement  and  his  ma- 
terials will  be  put  into  the  record  without  objection. 

And  next,  the  Chair  is  pleased  to  recognize  Congressman  Bob 
Franks  of  New  Jersey. 

STATEMENT  OF  HON.  BOB  FRANKS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  JERSEY 

Mr.  Franks.  Today,  Mr.  Chairman,  under  your  leadership  we 
take  a  giant  step  toward  fiscal  responsibility.  Every  citizen  of  our 
country  understands  the  concept  of  a  balanced  budget.  Indeed,  it 
is  the  benchmark  that  our  society  uses  to  measure  one's  fiscal  re- 
sponsibility. Every  family  must  work  to  meet  the  challenge  of  bal- 
ancing their  household  budget,  or  they  will  face  serious  and  some- 
times ruinous  consequences. 

A  small  business  won't  stay  in  business  long  if  its  expenditures 
outpace  its  income.  It  is  long  past  time  for  the  Federal  Government 
to  live  under  the  same  standards  of  accountability  as  the  rest  of 
American  society. 

Before  coming  to  Congress,  I  served  on  the  Assembly  Budget 
Committee  in  my  home  State  of  New  Jersey.  I  learned  there  how 
critical  it  was  that  our  State  constitution  required  us  to  balance 
our  State's  budget.  When  I  arrived  in  the  House  2  years  ago,  I  was 
assigned  to  the  House  Budget  Committee.  Given  that  experience, 
I  feel  entirely  confident  in  telling  you  that  in  my  opinion  I  see  no 
realistic  possibility  of  balancing  the  Nation's  budget  in  the  absence 
of  a  constitutional  requirement  that  we  do  so. 

That  is  why  I  am  an  unabashed  supporter  of  the  balanced  budget 
amendment.  But,  Mr.  Chairman,  consideration  of  the  balanced 
budget  amendment  by  this  committee  presents  us  with  an  oppor- 
tunity to  take  another  giant  step  toward  fiscal  integrity  and  ac- 
countability. For  years,  tne  Congress  has  passed  legislation  nearly 
always  witn  some  noble  goal  in  mind  that  requires  States  and  local 
governments  to  implement  new  and  costly  programs. 

The  unfortunate  reality  is  that  Congress  often  fails  to  provide  the 
money  necessary  to  carry  these  programs  out.  Let's  be  honest,  this 
practice  requires  local  officials  to  raise  taxes  to  support  programs 
that  they  didn't  ask  for,  that  they  have  no  control  over  and  often 
don't  want. 

The  proposition  I  come  to  you  with  today  is  quite  simple.  If  Con- 
gress is  going  to  require  that  other  levels  of  government  undertake 
new  programs,  we  should  be  required  to  provide  the  money  nec- 
essary to  pay  the  bills.  No  more  hiding  from  the  fiscal  consequences 
of  our  actions.  No  more  passing  the  buck. 
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In  the  past  several  months,  I  have  spoken  to  literally  hundreds 
of  local,  county  and  State  officials  who  have  expressed  a  common 
concern.  They  fear  that  absent  protection  from  unfunded  mandates, 
the  balanced  budget  amendment  may  lead  to  a  practice  where  Con- 
CTess  will  simply  shed  programs  to  States  and  communities  and 
force  them  to  cover  the  costs.  The  result  would  be  to  balance  the 
Federal  budget  on  the  backs  of  local  and  State  taxpayers. 

Mr.  Chairman,  such  a  result  would  be  disingenuous  and  patently 
unfair.  Cities  and  towns  throughout  America  are  already  hard- 
pressed  to  meet  the  needs  of  their  residents  and  balance  their 
budgets.  They  simply  can't  afford  anymore  unfunded  mandates 
from  Washington. 

I  know  that  efforts  are  ongoing  right  now  to  address  this  problem 
through  legislation.  While  I  applaud  those  efforts  by  Representa- 
tives dinger,  Portman,  and  Condit  and  wholeheartedly  support 
them,  that  approach  does  not  provide  an  ironclad  guarantee 
against  unfunded  mandates.  As  all  of  us  have  seen  time  and  time 
again,  when  Congress  wants  to  avoid  a  statutory  requirement,  we 
simply  change  it.  The  taxpayers  cannot  afford  that  kind  of  back- 
sliding when  it  comes  to  unfunded  mandates.  That  is  why  it  is  vital 
that  the  Constitution  itself  contain  a  prohibition  against  unfunded 
Federal  mandates. 

Mr.  Chairman,  the  balanced  budget  amendment  presents  an  op- 
portunity to  stop  the  fiscal  chaos  caused  by  unfunded  mandates 
from  Washington  and  restore  the  proper  Federal-State  relationship. 
A  constitutional  ban  on  unfunded  mandates  would  both  protect 
local  taxpayers  and  improve  the  chances  for  ratification  of  the  bal- 
anced budget  amendment  by  three-quarters  of  the  State  legisla- 
tures. If  this  language  cannot  become  a  part  of  the  balanced  budget 
amendment,  it  is  imperative  that  it  be  considered  soon  as  a  free- 
standing constitutional  amendment. 

The  issue  is  one  of  basic  fairness  and  accountability.  If  the  Fed- 
eral Government  believes  that  a  program  is  important  to  protect 
the  public's  health  or  safety,  then  Congress  should  be  responsible 
for  finding  the  revenue  to  pay  for  it. 

Mr.  Chairman,  thank  you,  again,  for  your  outstanding  leadership 
in  this  effort  to  ensure  a  strong  and  prosperous  America. 

[The  prepared  statement  of  Mr.  Franks  follows:] 

Prepared  Statement  of  Hon.  Bob  Franks,  a  Representative  in  Congress  From 

THE  State  of  New  Jersey 

Today,  Mr.  Chairman,  under  your  leadership,  we  take  a  giant  step  toward  fiscal 
responsibility. 

For  years,  the  American  people  have  called  upon  Congress  to  put  our  fiscal  house 
in  order.  Every  citizen  of  this  country  understands  the  concept  of  a  balanced  budget. 
Indeed,  it's  the  benchmark  that  our  society  uses  to  measure  one's  fiscal  responsioil- 
ity. 

Every  family  must  work  to  meet  the  challenge  of  balancing  their  household  budg- 
et or  they  will  face  serious  and  sometimes  ruinous  consequences. 

A  small  business  won't  stay  in  operation  long  if  its  expenditures  out  pace  its  in- 
come. It's  long  past  time  for  the  federal  government  to  hve  under  the  same  stand- 
ards of  accountability  as  the  rest  of  American  society. 

Before  coming  to  Congress,  I  served  on  the  Assembly  Budget  Committee  in  my 
state  of  New  Jersey.  I  learned  there  how  critical  it  was  that  our  state  constitution 
required  us  to  balance  our  state  budget. 

When  I  arrived  in  the  House  two  years  ago,  I  was  assigned  to  the  House  Budget 
Committee.  Mr.  Chairman,  given  that  experience,  I  feel  entirely  confident  in  telhng 
you  that  I  see  no  realistic  possibility  of  balancing  the  nation's  budget  in  the  absence 
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of  a  constitutional  reauirement  that  we  do  so.  That  is  why  I  am  an  unabashed  sup- 
porter of  the  Balanced  Budget  Amendment. 

But,  Mr.  Chairman,  consideration  of  the  Balanced  Budget  Amendment  by  this 
committee  presents  us  with  an  opportunity  to  take  another  giant  step  toward  fiscal 
integrity  and  accountability. 

For  years,  the  Congress  has  passed  legislation,  nearly  always  with  some  noble 
goal  in  mind,  that  requires  states  and  local  governments  to  implement  new  tmd 
costly  programs.  The  unfortunate  reality  is  that  Congress  often  fails  to  provide  the 
money  necessary  to  carry  these  programs  out. 

Let's  be  honest.  This  practice  requires  local  oflicials  to  raise  taxes  to  support  pro- 
grams that  they  didn't  ask  for,  that  they  have  no  control  over  and  often  don't  want. 

The  proposition  I  come  to  you  with  today  is  quite  simple.  If  Congress  is  going  to 
require  that  other  levels  of  government  undertake  new  programs,  we  should  be  re- 
quired to  provide  the  money  necessary  to  pay  the  bills.  No  more  hiding  from  the 
fiscal  consequences  of  our  actions — no  more  passing  the  buck. 

In  the  past  several  months,  I  have  spoken  to  literally  hundreds  of  local,  county 
and  state  officials  who  have  expressed  a  common  concern. 

They  fear  that  absent  protection  against  unfunded  mandates,  the  BBA  may  lead 
to  a  practice  where  Congress  will  simply  shed  programs  to  states  and  communities, 
and  force  them  to  cover  the  costs. 

The  result  would  be  to  balance  the  federal  budget  on  the  backs  of  local  and  state 
taxpayers. 

Mr.  Chairman,  such  a  result  would  be  disingenuous  and  patently  unfair.  Cities 
and  towns  throurfiouv  America  are  already  hard-pressed  to  meet  the  needs  of  their 
residents  and  balance  their  budgets.  They  simply  can't  afford  any  more  unfunded 
mandates  from  Washington. 

I  know  that  efforts  are  ongoing  right  now  to  address  this  problem  through  legisla- 
tion. While  I  applaud  those  efforts  by  Reps,  dinger,  Portman  and  Conduit,  and 
wholeheartedly  support  them,  it  does  not  provide  an  ironclad  guarantee  against  un- 
funded mandates. 

As  all  of  us  have  seen  time  and  time  again,  when  Congress  wants  to  avoid  a  stat- 
utory requirement,  we  simply  change  it.  The  taxpayers  can't  afford  that  kind  of 
backsliding  when  it  comes  to  unfunded  mandates. 

That's  why  it  is  vital  that  the  constitution  itself  contain  a  prohibition  against  un- 
funded federal  mandates.  Mr.  Chairman,  the  Balanced  Budget  Amendment  presents 
an  opportunity  to  stop  the  fiscal  chaos  caused  by  unfunded  mandates  from  Washing- 
ton and  restore  the  proper  federal-state  relationship. 

A  constitutional  ban  on  unfunded  mandates  would  both  protect  local  taxpayers 
and  improve  the  chances  for  ratification  of  the  amendment  by  three-quarters  of  the 
state  legislatures.. 

If  this  language  cannot  become  a  part  of  the  BBA,  it  is  imperative  that  it  be  con- 
sidered soon  as  a  free-standing  constitutional  amendment. 

The  issue  is  one  of  basic  fairness  and  accountability.  If  the  federal  government 
believes  that  a  program  is  important  to  protect  the  public  health  and  safety,  it 
should  be  responsible  for  finding  the  revenue  to  pay  for  it. 

Mr.  Chairman,  thank  you  again  for  your  outstanding  leadership  in  this  effort  to 
ensure  a  strong  and  prosperous  America. 

Mr.  Hyde.  I  thank  the  gentleman  for  his  very  helpful  statement. 

It  is  not  always  customary  to  interrogate  Members  of  Congress 
who  testify  and  I  would  like  to  move  on  to  the  next  panel.  I  don't 
want  to  foreclose  anybody,  if  they  have  a  burning  question  they 
want  to  ask.  But  I  don't  want  to  attenuate  this  hearing  and  short- 
en the  time  for  the  witnesses. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  I  thank  the  chairman,  and  I  thank  our  distin- 
guished panel  of  witnesses. 

Mr.  Chairman,  one  of  the  reasons  I  think  this  panel  is  so  impor- 
tant is  I  am  hearing  some  of  the  things  that  we  on  this  side  are 
concerned  about.  And  because  of  the  time  urgency,  we  are  having 
a  little  trouble  getting  witnesses  assembled  to  be  able  to  address 
these  as  clearly  as  these  witnesses  have.  So  let  me  emphasize  a  lit- 
tle bit  what  they  are  saying. 
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Congressman  Franks,  what  I  hear  you  saying  is  with  your  lead- 
ership on  the  unfunded  mandates  that  you  are  very  concerned  that 
we  could  go  ahead  and  pass  this  balanced  budget  amendment  out 
of  here,  but  if  we  don't  deal  with  the  unfunded  mandates  issue  it 
might  not  become  the  law.  Is  that  right?  Because  States  would  be 
so  concerned  about  it? 

Mr.  Franks.  Mrs.  Schroeder,  my  opinion  is  the  only  way  to  pro- 
vide ironclad  protection  against  unfunded  mandates  is  to  insert 
that  language  in  the  Constitution.  This  vehicle  of  the  balanced 
budget  amendment  is  one  means  through  which  that  protection 
could  be  given.  However,  we  are  not  precluded  from  taking  this 
subject  up  as  a  freestanding  constitutional  amendment.  Indeed, 
during  the  last  session,  we  garnered,  as  I  recall,  13  bipartisan  co- 
sponsors  for  a  freestanding  amendment  to  prohibit  unfunded  Fed- 
eral mandates. 

Mrs.  Schroeder.  You  probably  heard  nve  say  earlier  on  that  the 
Grovemors  Association  wants  to  have  somebody  here  and  that  the 
representative  who  was  going  to  come  has  a  funeral  and  couldn't 
come.  But  that  is  precisely  what  they  are  concerned  about.  They 
have  seen  over  and  over  again  that  the  Congress  can  g^veth,  but 
the  Congress  can  also  taketh  away,  which  is  your  point  about  the 
statute. 

If  we  just  pass  a  statute  on  unfunded  mandates,  it  does  not  get 
you  there.  And  there  is  great  concern  that  we  are  talking  about 
balancing  the  budget  on  the  backs  of  States,  throwing  them  the 
problems.  I  appreciate  your  pointing  that  out,  because  we  may  not 
be  able  to  find  a  Governor  between  now  and  tomorrow  morning  to 
say  that.  So  I  hope  every  Member  was  listening  very  intently  to 
what  you  had  to  sav. 

Congressman  Schaefer,  I  appreciate  your  being  here  because  I 
think  you  are  making  another  point  we  wanted  to  make,  and  that 
is  about  the  three-fifths  issue.  I  know  Congressman  Stenholm  and 
many  who  have  been  working  hard  on  the  whole  balanced  budget 
amendment  feel  that  because  that  was  one  of  the  largest  antivotes 
that  came  during  the  rules  debate,  it  could  spell  trouble  for  being 
able  to  pass  the  balanced  budget  amendment  if  the  three-fifths  vote 
remains  in  the  way  it  is  now  written;  is  that  what  you  were  say- 
ing? 

Mr.  Schaefer.  Well,  yes,  it  is,  Congresswoman  Schroeder.  As  I 
stated,  I  support  it  personally,  and  I  would  like  to  see  it  go 
through.  But  I  am  also  very  practical  in  trying  to  make  sure  that 
we  pass  something.  And  that  we  get  it  through.  I  am  going  to  sup- 
port the  three-fifths,  but  also  I  think  we  have  to  have  another  ave- 
nue to  pursue  if  that  effort  is  not  successful. 

And,  in  regards  to  the  unfunded  mandates,  I  would  dearly  love 
to  see  this  as  a  part  of  it,  but  I  think  that  the  more  we  put  into 
this  particular  amendment,  the  more  that  we  are  going  to  clutter 
up  the  debate  and  the  more  we  are  going  to  have  problems  getting 
the  necessary  votes.  I  would  like  to  see  it  moved  on  a  separate 
note.  And  I  have  attended  numerous,  unfunded  mandate  meetings 
in  our  own  Colorado  State  Legislature,  and  know  the  concern  that 
they  have  in  our  own  State,  as  well  as  throughout  the  other  States. 
And  so  just  to  bring  that  point  up,  I  fully  understand  the  concern 
there. 
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Mr.  Barton.  Would  the  gentleman  yield? 

Mr.  ScHAEFER.  Yes,  I  will  yield. 

Mr.  Barton.  I  would  like  to  respond  to  the  gentlelady's  question 
also  on  the  tax  limitation  provision. 

We  had  279  votes  on  the  floor  last  week  for  the  three-fifths  vote 
for  an  income  tax  increase  in  the  rules  change  just  for  this  Con- 

fress.  That  279  margin  included  52  Democrats.  On  the  Stenholm- 
mith  balanced  budget  vote  last  year,  there  were  only  271  votes. 
So  we  have  had  one  test  vote  in  this  Congress.  And  we  are  not  at 
the  two-thirds  required  for  a  constitutional  amendment  ratification 
or  support,  but  we  are  very  close  to  it  and  I  think  we  can  get  it 
next  week. 

Mrs.  ScHROEDER.  I  hear  what  the  gentleman  is  saying,  but  I 
think  it  is  no  great  secret  that  this  is  probably  going  to  end  up 
being  a  legal  suit.  And  since  we  know  that,  doesn  t  it  make  sense 
to  follow  what  Congressman  Schaefer  is  recommending  and  that  is 
deal  with  it  rather  than  have  the  amendment  tainted  by  what 
could  end  up  being  a  lawsuit?  In  other  words,  if  you  are  going  to 
do  this,  you  want  to  find  a  way  that  States  are  not  worried  about 
unfunded  mandates  or  that  some  lawsuit  doesn't  knock  it  out.  I 
think  this  is  a  very  good  panel  pointing  out  those  issues. 

Mr.  Barton,  my  question  for  you  is  that  you  know  Congressman 
Armey  well,  what  do  you  think  he  meant  this  weekend  on  "Meet 
the  Press?"  Were  you  as  startled  as  I  was  when  he  said  we  have 
to  hurry  up  and  get  this  thing  through  or  people's  knees  will  buck- 
le? 

Mr.  Barton.  Well,  I  don't  think  I  am  ever  quite  as  startled  as 
you  are  about  some  of  the  pronouncements  of  our  majority  leader 
since  he  is  a  good  fi-iend  of  mine.  I  think  what  the  majority  leader 
was  saying  was  that  the  special  interest  groups  in  the  country  will 
take  every  opportunity  to  make  the  case  that  if  we  pass  the  bal- 
anced budget  amendment,  we  may  end  up  shutting  down  the 
Washington  Monument  or  taking  aircraft  carriers  on  station  or 
something  like  this.  Balanced  budget  amendments  are  about  set- 
ting spending  priorities.  They  are  not  about  eliminating  govern- 
ment. And  I  oelieve  that  when  we  pass  the  amendment  and  send 
it  to  the  States  for  ratification,  the  chairman  of  the  Budget  Com- 
mittee, Mr.  Kasich,  has  indicated  that  he  plans  to  put  together  a 
multiyear  plan  to  get  us  to  the  balanced  budget  by  the  effective 
date  of  the  year  2002.  And  I  believe  that  effective  date  is  the  same 
in  the  Contract  With  America  amendment  and  also  Mr.  Schaefer's 
amendment. 

Mr.  Hyde.  The  gentlelady's  time  has  expired. 

Mr.  Frank.  Mr.  Chairman. 

Mr.  Hyde.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  thought  the  purpose  of 
this  hearing  today  was  to  have  the  opportunity  to  explore  some  of 
these  issues.  Ana  I  certainlv  didn't  expect  tne  right  to  question 
these  witnesses  to  be  limitea  in  any  way,  whether  they  are  Mem- 
bers of  Congress  or  otherwise. 

Mr.  Hyde,  Well,  the  gentleman  is  recognized  for  5  minutes,  and 
the  "otherwise"  I  will  have  to  think  about. 

Mr.  Watt.  I  am  not  sure  I  understand  that  one  either.  But  you 
are  chairing  this  committee.  I  appreciate  your  yielding  and  being 
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so  courteous  as  to  yield  the  5  minutes  to  me,  which  is  what  I 
thought  the  rules  provided  for. 

As  I  understand  the  totality  of  what  the  three  witnesses  here 
have  indicated,  we  would  have  a  balanced  budget  amendment 
under  Mr.  Barton's  theory.  We  would  not  be  able  to  raise  taxes 
without  a  supermajority  under  Mr.  Barton's  theory,  and  if  there 
were  some  program  that  was  needed  that  didn't  fit  into  that  that 
we  passed  along  to  the  States  to  implement,  there  would  be  a  re- 
sponsibility to  fund  that  at  the  Federal  level  rather  than  pass  the 
responsibility  along  to  the  State  level  under  Mr.  Franks'  theory. 

The  question  I  have  is  in  that  arrangement,  I  take  it,  that  you 
contemplate  balancing  the  budget  without  any  expectation  of  rais- 
ing taxes.  So  am  I  to  understand  that  all  of  the  balancing  of  the 
budget  will  take  place  by  cuts  in  the  budget  as  opposed  to  any 
other  means?  Am  I  understanding  that  correctly? 

Mr.  Barton.  If  the  gentleman  nas  completed  his  question,  I  will 
attempt  to  answer  it  first. 

The  Barton-Hyde-Tate  amendment  doesn't  say  it  is  impossible  to 
raise  taxes.  We  simply  say  that  it  requires  a  supermajority  vote 
which  is 

Mr.  Watt.  Let's  assume  that  you  cannot  get  that  supermajority. 
You  contemplate  having  an  amendment  that  requires  a  balanced 
budget,  and  if  you  can't  get  a  supermajority,  which  means  that  my 
individual  vote  is  diminished  in  some  way,  the  value  of  my  vote  as 
a  Member  of  Congress  is  diminished  in  some  way,  then  the  budget 
must  be  balanced  and  it  must  be  done  by  cuts;  is  that  right? 

Mr.  Barton.  If  I  could  complete  the  answer  to  the  first  part  of 
your  question,  in  the  amendment  that  Mr.  Schaefer  is  one  of  the 
chief  sponsors  of,  it  has  supermajorities  to  borrow  money  and  to 
raise  the  national  debt  ceiling,  but  only  a  simple  majority  of  those 
present  and  voting  to  raise  taxes.  I  believe  that  we  need  to  have 
the  three-fifths  vote  for  the  tax  increase  so  that  the  balanced  budg- 
et amendment  is  truly  balanced,  even  with  the  three-fifths  vote  re- 
quirement to  raise  taxes,  as  I  pointed  out  in  my  testimony,  we 
looked  at  16  tax  votes  since  1960  that  were  considered  to  be  major. 
Seven  did  pass  in  both  the  House  and  the  Senate  with  more  than 
a  supermajority. 

We  are  not  saying  that  it  would  be  impossible,  but  we  are  saying 
that  we  ought  to  raise  the  bar  a  little  higher  and  raise  it  to  the 
same  height  required  to  borrow  money  or  to  raise  the  debt  ceiling. 
Your  vote  will  not  be  diminished.  Your  vote  will  be  enhanced  be- 
cause you  will  be  an  even  more  important  voice  in  the 
prioritization  debate,  in  my  opinion. 

Mr.  Watt.  Let  me  look  at  page  2  of  your  testimony,  Mr.  Barton, 
You  indicate  that  with  this  supermajority  requirement,  if  it  had 
been  in  place  previously,  the  tax  burden  created  by  four  major  tax 
bills  that  were  passed  is  now  $666  billion  more  than  it  would  have 
been  had  we  had  this.  OK. 

If  we  had  this  amendment  and  we  had  not  had  these  tax  in- 
creases, according  to  you,  then  we  would  have  had,  I  take  it,  to  cut 
$666  billion  more  out  of  the  Federal  budget,  or  we  would  have  $666 
billion  more  dollars  in  deficit  because,  as  I  understand  the  balanced 
budget  process  or  the  budget  process,  you  can  either  balance  by 
cuttmg  or  raising  income.  So,  I  take  it  under  your  theory,  if  this 
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had  been  the  case,  we  would  be  $666  bilHon  more  in  the  red  than 
we  are  now.  That  is  as  logical  a  conclusion  to  what  you  are  propos- 
ing as  what  you  say  the  result  would  have  been, 

Mr.  Barton.  The  conclusion  is  that  we  have  had  $666  billion  less 
of  Federal  revenue.  So  we  could  have  obviously  had  a  slimmer  gov- 
ernment and  a  better  government  and  a  smaller  government 
spending  $666  billion  less.  That  is  one  conclusion.  It  is  also 

Mr.  Watt.  And  we  could  have  passed  a  law  along  to  the  States 
which  would  have  offended  Mr.  Franks,  I  take  it. 

Let  me  ask  one  final  question  and  just  get  each  of  you  gentlemen 
to  tell  me.  You  are  not  going  to  raise  taxes.  You  are  not  going  to 
pass  any  responsibility  along  to  the  States.  What  is  it  that  you 
three  gentlemen  would  do  to  balance  the  budget  if  you  had  this 
amendment?  Not  the  eye  wash  of  the  balanced  budget  amendment. 
Tell  me  specifically  what  it  is  you  would  cut  out  of  the  budget  over 
the  next  5  years  to  balance. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  Will  you  answer  as 
quickly  as  you  can.  I  don't  want  this  to  set  the  precedent. 

Mr.  SCHAEFER.  Let  me  try  to  answer.  In  H.J.  Res.  28,  in  order 
to  raise  taxes,  it  takes  a  majority  of  the  whole  number  of  the 
House,  not  just  the  numbers  that  are  present. 

Mr.  Watt.  I  understand. 

Mr.  ScHAEFER.  That  is  a  big  difference.  If  the  gentleman  would 
look  at  a  piece  of  legislation  I  put  in  last  year,  the  Fiscal  Respon- 
sibility Act  of  1994,  it  specified  cuts  in  a  number  of  programs  over 
a  5-year  period  that  would  have  saved  $560  billion.  So  there  is  your 
specifics. 

The  second  thing  I  would  say  to  the  gentleman  is  if  you  look  back 
over  the  last  30  years,  that  the  revenues  to  the  Treasury  have  been 
on  an  average  6.5  percent  more  than  they  were  the  year  before. 
And  the  only  difference  is  that  Congress  spent  more  than  that  6.5. 
So  if  we  were  to  hold  down  spending  to  an  increase  of  2  or  3  per- 
cent, the  additional  revenues  going  into  the  Treasury  could  be  used 
to  turn  down  on  the  deficit.  So  there  are  a  number  of  different 
wavs. 

And  now.  Chairman  Kasich  of  the  Budget  Committee  has  said 
that  we  will  cut  spending  first.  And  we  will  see  where  it  is  that 
the  Congress  does  agree  with  whatever  comes  out  of  the  Budget 
Committee  to  start  building  down  on  this  deficit.  Thus,  we  don't  ex- 
pect that  in  the  year  2000  all  of  a  sudden  we  will  still  be  sitting 
there  with  a  2  or  $300  billion  deficit.  We  expect  that  we  will  start 
to  build  this  down  over  a  period  of  time,  even  though  the  States 
still  have  not  ratified.  So  it  is  a  situation  where  by  the  year  2002, 
we  hope  that  if  this  three-quarters  of  the  States  ratify,  that  we  will 
be  down  to  that  near  zero  level. 

Mr.  Barton.  Mr.  Watt,  I  would  exempt  the  Old-Age  Survivor 
Benefit  Program,  the  Social  Security  Program,  and  everything  else, 
in  my  opinion,  would  be  on  the  table.  I  was  1  of  the  37  Congress- 
men who  voted  for  the  Stenholm  enhanced  rescission  package  last 
year,  which  would  have  been  $166  billion  in  additional  cuts  over 
the  next  5  years. 

Mr.  Franks.  Mr.  Watt,  I  served  on  the  Budget  Committee  for  the 
past  2  vears,  and  under  the  leadership  of  Chairman  Kasich,  we  de- 
veloped a  program  that  would  have  reduced  Federal  spending  by 
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more  than  $400  billion  over  the  next  5  years,  and  that,  to  me,  was 
a  very  considerable  down  payment. 

Mr.  Watt.  That  won't  get  you  a  balanced  budget,  Mr.  Franks. 

Mr.  Franks.  It  will  put  us  on  a  glide  path  to  achieve  a  balanced 
budget  over  a  7-year  period. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  Do  any  other  Mem- 
bers on  the  Republican  side  seek  recognition?  The  gentleman  from 
Texas,  Mr.  Smith. 

Mr,  Smith.  Thank  you,  Mr.  Chairman.  I  would  like  just  to  ad- 
dress a  few  words  to  my  colleague  from  Texas,  Mr.  Barton,  whose 
short  statement  today  belied  his  long  and  arduous  effort  to  try  to 
pass  a  balanced  budget  amendment  over  the  last  several  years. 

As  you  know,  I  joined  you  in  those  efforts  and  as  you  mentioned 
previously,  I  was  chairman  of  the  working  group  in  the  Contract 
With  America  that  produced  the  proposal  that  we  are  considering 
today.  But,  Mr.  Chairman,  what  I  would  like  to  do  is  to  direct  a 
question  towards  Mr.  Barton.  Let  me  set  the  background  for  this 
by  saying,  as  the  chairman  alluded  to  during  his  opening  remarks, 
the  Congress  has  balanced  a  budget  only  one  time  in  tne  last  25 
years  and  that  was  for  only  1  year. 

As  a  matter  of  fact,  Congress  enacted  in  1985  Gramm-Rudman- 
Hollings  that  was  supposed  to  balance  the  budget  by  1991.  Con- 
gress revised  it  in  1987.  Then,  we  had  the  1990  tax  bill  that  was 
supposed  to  get  us  to  a  balanced  budget,  and  it  did  not.  Then  in 
1993,  we  had  the  largest  tax  hike  in  history,  $275  billion,  that  was 
supposed  to  gradually  reduce  the  deficit.  It  does  for  3  years,  but  the 
year  after  next,  the  deficit  shoots  up  to  $200  billion,  then  it  goes 
up  after  that.  It  seems  to  me  that  Congress  is  institutionally  in- 
capable of  balancing  a  budget  if  you  go  oy  our  actions  as  opposed 
to  our  words  over  the  last  quarter  century. 

It  is  interesting  to  me  that  the  administration  is  on  record  as 
balancing  the  budget.  The  Democratic  leadership  in  Congress  is  on 
record  as  balancing  the  budget.  Yet,  we  don't  seem  to  have  the  sup- 
port that  I  would  nope  that  we  would  have  for  a  balanced  budget 
amendment,  which  I  see  as  the  only  way  to  force  Congress  to  do 
the  job  that  it  ought  to  be  doing. 

Mr.  Schaefer  mentioned  a  while  ago  that  when  we  talk  about 
cutting  the  budget  or  cutting  spending  to  get  to  a  balanced  budget, 
all  we  have  to  do  is  actually  reduce  tne  rate  of  increase  in  spend- 
ing, which  has  averaged  5  percent  or  a  little  more  a  year.  If  we  re- 
duce that  to  3  percent  a  year,  we  can  get  to  a  balanced  budget  in 
7  years.  However,  I  would  like  to  ask  Mr.  Barton  if  he  thinks  that 
a  balanced  budget  amendment  is  the  only  way  that  we  can  respond 
to  the  American  people's  wishes  to  reduce  the  deficit  and  get  to  a 
balanced  budget,  or  is  there  some  other  alternative  that  we  are  not 
aware  of? 

Mr.  Barton.  Congressman,  I  think  it  is  the  only  tool  available 
to  us  to  restore  confidence  in  the  American  people  that  we  are  seri- 
ous about  it.  As  Congresswoman  Schroeder  said  in  her  opening 
statement,  there  is  nothing  in  the  Constitution  to  prevent  us  from 
passing  a  balanced  budget  in  the  annual  budgeting  process  that  we 
undergo,  but  the  special  interests  of  the  country  continuously  pres- 
sure us  for  more  spending,  and  the  intensity  of  which  we  have  all 
felt,  as  Congressmen  and  Congresswomen  to  spend  when  we  could 
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vote  to  spend  and  go  home,  we  see  instant  gratification  from  that 
spending  vote.  People  pat  us  on  the  back,  we  get  to  cut  the  ribbons. 

The  satisfaction  of  deficit  reduction  is  long  term.  It  is  a  little  bit 
like  someone  who  knows  they  need  to  go  on  a  diet,  but  they  want 
to  eat  one  more  ice  cream  cone  or  they  know  they  need  to  quit 
smoking,  but  they  are  going  to  smoke  for  one  more  week  or  what- 
ever, and  you  just  never  get  around  to  making  the  tough  choice. 
The  balanced  budget  amendment  in  the  Constitution  will  restore 
the  discipline  necessary  to  make  you  and  me  and  the  other  mem- 
bers of  this  panel  disciplined  enough  to  make  the  tough  choices.  I 
think  it  is  the  only  instrument  available  to  us  today. 

Mr.  Smith.  I  thank  my  colleague  from  Texas. 

Mr.  Hyde.  I  thank  the  gentleman  for  his  question  and  for  the  re- 
sponse. May  I  request — and  this  is  just  a  request — ^that  we  forbear 
further  questioning  so  we  can  get 

Mr.  Frank.  Mr.  Chairman. 

Mr.  Hyde.  Let  me  finish  my  remark.  So  that  we  can  get  to  the 
next  panel.  Some  of  whose  Members  have  time  constraints.  We  can 
have  xminhibited  and  unlimited  questioning  of  the  next  panel  so 
long  as  they  are  here,  but  I  just  would  like  to  get  to  them.  Now 
that  is  a  request,  and  it  is  not  any 

Mr.  Frank.  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  New  York,  Mr.  Serrano. 

Mr.  Frank.  To  speak  out  of  order  for  30  seconds,  I  don't  want 
to  be  uncooperative  and  ordinarily  when  Members  testify,  it  can 
have  a  pro  forma  aspect,  but  I  do  believe  that  on  the  balanced 
budget  constitutional  amendment  Members  of  this  body  are  among 
the  greatest  experts.  I  mean  the  argument  is,  after  all,  that  our 
own  inherent  problems  require  this,  so  I  don't  mean  to  be  unco- 
operative, but  I  do  believe  on  this  one  the  merits  make  Members 
of  Congress  among  the  most  important  witnesses.  That  is  why  I 
can't  comply. 

Mr.  Hyde.  I  agree  with  the  gentleman.  It  is  the  gentleman's  time 
that  I  am  mindful  of  as  well  as  the  witness',  but  I  am  going  to  fol- 
low the  rules.  I  am  just  making  a  request  known. 

Mr.  Serrano, 

Mr,  Serrano.  Thank  you,  Mr.  Chairman.  Unfortunately,  your 
comments  do  make  it  a  little  uncomfortable  to  ask  questions,  but 
nevertheless  this  is  a  very  important  issue. 

Mr.  Hyde.  That  was  my  intention. 

Mr.  Serrano.  I  know  that  was  the  intention,  it  worked  well. 

Mr.  Serrano.  These  three  gentlemen  do  put  before  the  public 
and  certainly  the  TV  cameras  a  position  that  if  one  doesn't  fully 
agree  with  needs  some  scrutiny,  and  it  is  based  on  that,  gentlemen, 
that  I  would  like  to  just  simply  ask  you  to  help  me  understand  a 
little  bit  further  the  philosophy  behind  this  whole  question,  espe- 
cially the  issue  of  a  supermajority  vote  on  raising  taxes. 

Why  would  you  stop  at  raising  taxes?  What  in  your  philosophy 
says,  for  instance,  that  when  we  cut  taxes  and  pernaps  bring  pain 
on  some  programs  that  are  funded  by  those  taxes  we  shouldn't 
need  a  supermajority;  that  when  we  break,  as  I  am  sure  some  peo- 
ple will,  a  moral  and  legal  commitment  perhaps  on  the  contract 
called  Social  Security  and  cut  Social  Security,  cut  Medicare,  cut 
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Medicaid,  especially  Social  Security,  that  we  shouldn't  have  a 
supermajority. 

And  one  that  really  gets  me  is  how  serious  is  raising  taxes  ver- 
sus a  declaration  of  war,  and  why  shouldn't  we  have  a  declaration 
of  war  based  on  a  special  vote  or  many  others  that  we  can  think 
of?  I  need  you  to  help  me  understand  the  philosophy  behind  decid- 
ing that  this  one  item  from  now  on,  be  it  on  the  House  floor,  in 
rules  or  in  this  amendment,  will  call  for  a  supermajority  vote,  but 
other  things  that  I  and  other  Members  may  consider  as  bringing 
incredible  pain  to  people  in  this  society  will  go  by  the  proper  demo- 
cratic vote  of  a  simple  majority? 

Mr.  Barton.  Well,  I  think  that  question  is  directed  to  me  since 
it  is  my  amendment  or  the  Contract  With  America  amendment 
that  has  the  supermajority  vote  for  the  tax  increase.  The  philoso- 
phy behind  requiring  a  supermajority  for  a  tax  increase  is  pretty 
straightforward.  We  have  not  shown  in  the  last  half  century  much 
stomach  for  cutting  spending  as  opposed  to  raising  taxes.  In  fact, 
we  have  repeatedly  raised  taxes  in  order  to  spend  more  while  at 
the  same  time  we  also  ran  deficits  and  borrowed  more,  so  both  the 
amendments  have  supermajority  vote  for  the  borrowing. 

The  Contract  With  America  amendment  goes  further  and  re- 
quests a  supermajority  vote  for  a  tax  increase.  We  feel  because, 
again,  that  it  is  another  way  to  answer  the  question  that  some  of 
the  other  panel  members  have  asked,  the  pressure  in  modern  soci- 
ety on  the  Federal  Government  to  spend  money  is  immense,  and 
you  know  that  and  every  member  of  this  committee  knows  that  as 
well  as  I  do.  There  is  simply  not  the  discipline  in  the  system  today 
to  say,  no,  so  you  have  the  balanced  budget  amendment  so  that  we 
can  force  a  prioritization  in  terms  of  making  spending  decisions. 

We  have  the  supermajority  vote  for  the  tax  increase  so  that  those 
decisions  as  we  make  them  are  as  balanced  when  we  decide  when 
we  need  more  revenue.  It  is  that  simple. 

Mr.  Serrano.  Well,  it  is  simple,  and  I  am  afraid  that  it  could  be 
simplistic  in  an  approach,  but  let  me  just  ask  you,  the  resolution 
I  have  in  front  of  me,  H.J.  Res.  1,  says  that  there  is  a  provision 
for  a  declaration  of  war.  You  declare  war;  you  pay  for  it. 

What  would  happen,  then,  in  the  invasion  of  Grenada  and  Pan- 
ama under  this  balanced  budget  situation  if  there  was  no  money 
available  in  the  budget?  Would  somebody  be  in  violation  of  the 
Constitution  and  could  be  impeached  for  moving  forces  without  a 
declaration  of  war? 

Mr.  Barton.  There  is  also  a  provision  in  H.J.  Res.  1  when  there 
is  an  imminent  military  threat  that  is  considered  to  be  a  threat  to 
national  security  that  there  can  be  a  vote  to  waive  the  balanced 
budget  requirement  when  that  is  imminent.  Now,  we  don't  define 
what  an  imminent  military  threat  to  national  security  is,  but  we 
do  not  require  that  there  be  a  declaration  of  war  in  effect.  There 
can  be  a  resolution  passed  by  the  House  and  the  Senate  that  there 
is  an  imminent  military  threat,  I  think  I  believe  of  duration 

Mr.  Serrano.  You  still  provide  after  the  fact? 

Mr.  Barton.  The  threat  would  have  to  be  there.  I  think  you 
couldn't  be  prospective  that  we  think  there  will  be  a  threat,  but  we 
do  provide  some  flexibility  in  that  eventuality. 
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Mr.  Serrano.  On  the  time  that  I  have  left,  let  me  just  ask  you 
one  further  question.  You  know,  I  represent  a  district  in  the  south 
Bronx,  which  depending  on  which  Census  Bureau  report  you  read, 
is  either  the  poorest  or  one  of  the  two  poorest  in  the  Nation.  Tradi- 
tionally, people  have  always  been  afraid  balanced  budgets  are  bal- 
anced on  the  backs  of  the  poor. 

While  my  district  is  composed  of  people  who  are  hard  workers, 
there  are  some  who  need  Medicaid  and  there  are  some  who  may 
need  a  school  lunch  program,  and  there  are  some  who  may  need 
educational  funding.  I  am  giving  you  a  great  opportunity  here. 
What  would  you  tell  them  if  you  were  me  how  this  balanced  budget 
is  going  to  help  them  without  cuts,  because  you  have  said  that 
there  will  be  no  cuts  that  will  hurt  anyone?  How  do  we  sell  that? 

Mr.  Barton,  I  know  the  gentleman's  district  needs  Federal  as- 
sistance. Nobody  at  this  table  is  going  to  argue  that.  What  I  would 
tell  your  constituents  is  what  I  nave  told  my  constituents  is  that 
when  we  have  interest  payments  on  the  debt  over  $200  billion  a 
year  and  growing,  there  can  be  no  new  Federal  programs  of  any 
size. 

We  pass  a  balanced  budget  amendment,  we  begin  to  stabilize 
that  debt.  We  continue  to  have  growth  in  the  economy,  and  there 
will  be  more  money  available  to  do  the  necessary  things  that  only 
the  Federal  Grovernment  is  capable  of  doing. 

If  we  don't  pass  a  balanced  budget  amendment  and  we  continue 
down  this  road,  in  my  opinion  we  are  going  to  have  financial  catas- 
trophe in  the  near  future,  and  there  will  be  no  Federal  Government 
as  we  know  it  today  to  help  anybody  because  we  can't  finance  these 
huge  debt  loads  that  we  keep  putting  upon  ourselves. 

Mr.  Serrano.  I  appreciate  the  gentleman's  comments.  Let  me 
just  close  by  reminding  the  gentleman  that  they  heard  that  state- 
ment, they  heard  that  position,  they  heard  it  for  8  years  under  the 
heading  of  trickle  down,  and  it  never  trickled  down,  and  they  are 
still  not  really  full  participating  members  of  this  society.  And  we 
have  to  be  extremely  careful  that  this  contract  is  not  one  that 
leaves  them  in  bad  shape. 

Mr,  Barton,  I  might  also  tell  them  that  you  will  be  there  fight- 
ing for  them,  and  I  think  you  will  do  a  very  good  and  outstanding 
job, 

Mr.  Hyde.  The  gentleman's  time  has  expired.  The  gentleman 
fi*om  Michigan,  Mr.  Conyers. 

Mr.  Conyers,  Thank  you,  Mr.  Chairman.  I  arrived  late.  I  would 
like  unanimous  consent  to  introduce  a  statement  that  I  would  have 
made. 

Mr.  Hyde.  Without  objection,  so  ordered, 

[The  prepared  statement  of  Mr.  Conyers  follows:] 

Prepared  Statement  of  Hon.  John  Conyers,  Jr.,  a  Representative  in 
Congress  From  the  State  of  Michigan 

I  am  opposed  to  balancing  the  budget  with  the  Constitution  because  I  have  always 
bebeved  tnat  such  a  requirement  trivilializes  this  most  profound  and  fundamental 
document.  The  Constitution  deals  with  restraints  on  government  excesses  and  pro- 
tections of  rights  and  liberties,  not  with  the  fluctuations  of  budgetary  politics.  But 
I  don't  think  I  am  going  to  change  many  votes  with  that  ailment,  "fhere  are  how- 
ever mtmy  arguments  against  such  a  proposal  which  I  believe,  when  considered 
more  carefully,  will  change  votes. 
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First,  the  Balanced  Budget  Amendment  is  the  mother  of  all  federal  unfunded 
mandates.  The  easiest  way  to  balance  the  budget  without  making  the  hard  choices 
will  be  to  simply  require  the  states  to  do  our  work,  on  Medicare  for  instance.  The 
Republican  proposal  to  statutorily  limit  unfunded  mandates  can  be  superseded  in 
a  nanosecond.  If  the  states  and  local  governments  do  not  believe  this,  tney  need  to 
get  themselves  a  good  lawyer. 

The  proposed  amendment  is  also  a  veiled  attack  on  Social  Security  It's  one  week 
into  the  new  Republican  rule,  and  already  the  promise  not  to  make  vulnerable  the 
sacred  promise  of  social  security  is  being  breached.  Democrats  want  to  take  Social 
Security  off  the  table. 

Majority  Leader  Dick  Armey  on  a  Sunday  Morning  news  program  yesterday  told 
us  why  Republicans  will  not  spell  out  what  cuts  will  be  necessary  for  tUe  enforcement 
of  the  Amendment.  He  said  that  the  Congress,  now  in  Republican  control,  would 
"buckle"  if  they  did.  Well  we  say  that  Mr.  Armey  should  come  clean  with  the  Amer- 
ican people,  and  stop  keeping  secret  the  real  numbers.  The  American  people  have 
a  ri^t  to  tnem.  The  Gephardt  bill  enforces  that  right  to  know.  Supporters  continue 
to  hide  behind  the  ofl-stated  "we  haven't  had  time  to  develop  them  yet"  excuse.  This 
is  disappointing  given  the  Republican  party's  pious  claims  of  honest  budgeting. 

Remember  that  if  you  take  taxes  and  Social  Security  off  the  table  existing  pro- 
grams are  going  to  have  to  absorb  all  the  cuts.  That  means  that  Medicare,  military 
pensions,  education  funding,  defense,  agriculture  subsidies  and  every  other  discre- 
tionary and  mandatory  part  of  budget  spending  would  have  to  be  cut  as  much  as 
25%.  The  American  people  should  not  be  aakea  to  buy  a  pig  in  a  poke,  and  should 
first  know  the  where  the  cuts  will  be  before  deciding  on  the  merits  of  the  amend- 
ment. 

What  I  want  to  know  is  what  happened  to  the  so-called  Republican  revolution.  Re- 
publicans now  in  control  of  Congress  have  every  tool  they  need  to  balance  the  budget 
in  starting  in  1995,  not  2002.  They  have  all  the  tools  without  the  chest  pounding 
of  a  Constitutional  amendment  to  prove  their  resolve.  So  why  don't  we  stop  all  the 
false  bravado  and  start  balancing  the  budget  with  hard  numbers  and  real  choices. 
The  Democrats  have  reduced  the  budget  deficit  for  three  years  now,  which  is  quite 
a  contrast  to  the  four  trillion  dollars  in  debt  that  12  years  of  Republican  presidents 
brought  us. 

But  the  tricks  and  deceptions  in  this  amendment  do  not  stop  there.  The  target 
enforcement  date  of  2002  has  the  convenient  coincidence  of  enabling  Congress  to  es- 
cape a  vote  on  the  five  year  budget  numbers  in  budget  resolutions  until  after  the  1996 
presidential  election. 

Such  tricks  may  make  for  good  politics  but  do  not  make  for  good  economic  policy 
and  could  turn  a  mild  recession  into  a  dramatic  economic  downturn.  Many  counter- 
cyclical entitlement  programs  for  instance,  such  as  unemployment  benefits,  require 
budgetary  flexibility  to  Keep  our  economy  strong  when  it  runs  sour.  Today  a  1%  in- 
crease in  unemployment  would  increase  the  deficit  by  $57  billion  [both  because  of 
declining  taxes  and  increasing  demand  for  benefits].  With  such  a  proposed  Constitu- 
tional Ajcnendment,  the  federal  government  would  be  forced  to  increase  taxes  or  cut 
benefits  by  $57  billion  during  an  economic  contraction.  This  would  dramatically  ag- 
gravate the  economy,  create  economic  pressures  increasing  rather  than  decreasing 
tne  deficit,  and  generally  make  a  bad  situation  far  worse. 

Had  the  Constitutional  amendment  been  ratified  in  1991  when  the  recession  com- 
bined with  the  Savings  and  Loan  crisis  created  a  $1  16  billion  shortfall  in  receipts, 
the  amendment  would  have  plunged  this  country  into  a  devastating  economic  con- 
traction which  would  have  been  bad  for  all  our  goals,  including  deficit  reduction. 

I  think  what  this  amendment  does  is  to  pass  the  buck  ultimately  to  a  unaccount- 
able federal  judiciary  whose  role  is  not  to  decide  how  much  the  American  people 
should  be  taxed  and  on  what  tax  dollars  should  be  spent.  Isn't  it  ironic  that  one  of 
first  promises  of  the  Republican  contract  is  to  abdicate  budgetary  responsibility  to 
another  branch  of  Government.  Make  no  mistake,  if  the  Amendment  is  ratified,  crit- 
ical decisions  about  taxes  and  federal  spending  could  be  made  in  a  secret  chamber 
without  any  checks  whatsoever. 

And  the  Amendment's  failure  to  provide  definitions  for  "receipts"  and  "outlays' 
would  only  mean  more  chaos.  Are  loan  guarantees  or  contingent  liabilities  of  Gov- 
ernment Corporations  considered  "outlays'?  We  do  not  know  from  the  text  of  the 
Amendment.  What  about  zero  coupon  bonds  on  the  revenue  side?  Does  Congress 
have  the  perogative  to  declare  certain  items  off  budget,  or  outside  the  traditional 
"receipts"  and   outlays"  categories.  It's  unclear. 

Further  the  mechanics  of  such  an  amendment  are  not  spelled  out.  The  budget  iden- 
tified in  the  amendment  requires  only  estimates  of  overall  spending  and  revenues, 
which  are  always  inaccurate  because  of  unanticipated  economic  circumstances.  So 
what  happens  if  revenues  fall  short,  or  there  are  overages  in  entitlement  outlays 
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at  mid-year?  Does  Congress  enact  a  supplemental  appropriations  bill?  Does  the 
President  impound  funds  despite  statutory  requirements  to  provide  outlays?  Do  the 
Courts  step  in?  Do  individuals  affected  by  any  of  the  above  courses  of  action  have 
the  right  to  sue?  Much  of  our  information  about  the  level  of  outlays  on  the  manda- 
tory side  of  the  budget  are  not  even  calculable  until  three  months  after  the  fiscal 
year. 

These  are  just  some  of  the  unanswered  questions  that  we  will  explore  today.  And 
while  I  want  to  express  my  appreciation  of  the  majority  in  recognizing  our  rights 
under  the  House  rules  to  a  day  of  witnesses,  I  want  to  express  my  profound  concern 
about  moving  such  a  gravely  significant  measure  within  just  one  week's  period.  This 
propmsal  is  a  radical  one.  It  will  change  how  fiscal  policy  is  made,  passing  the  buck 
potentially  to  an  unaccountable  federal  judiciary,  ham  stringing  the  federal  govern- 
ment in  times  of  economic  recession,  and  creating  the  uncertainty  and  chaos  of  in 
specific  terminology.  I  do  not  think  that  such  a  measure  should  move  under  such 
a  schedule,  particularly  with  all  of  these  unanswered  questions.  It  makes  me  won- 
der if  the  proponents  are  nervous  that  the  longer  this  proposal  is  available  to  be 
seriously  studied,  the  more  its  support  will  shrink,  as  Majority  Leader  Armey  indi- 
cated yesterday. 

Mr.  CONYERS.  I  think  it  is  important  in  this  instance  that  we  do 
question  the  authors  of  this  constitutional  proposal.  It  is  my  view, 
and  I  hope  that  you  can  disabuse  me  of  this,  Mr.  Schaefer,  that  the 
balanced  budget  amendment  will  soon  turn  into  the  mother  of  all 
unfunded  mandates. 

I  mean,  it  seems  like  it  is  inevitable.  Let's  face  it.  Just  in  the 
room  between  us,  as  Connie  Chung  would  say,  don't  you  realize 
what  we  are  leading  the  American  people  into?  Your  Governors  and 
mine  are  already  pretty  nervous  about  this. 

Everybody  can  see  that  these  reductions,  sure,  let's  even  agree 
that  you  will  keep  Social  Security  out  of  it  for  a  little  while,  which 
is  doubtful,  but  in  the  end  we  are  sending  all  of  these  very  serious 
social  problems  right  back  to  the  States  and  local  governments. 

Now,  what  we  run  into  is  your  opposite  theory,  that  we  have  got 
to  cut  out  xmfunded  mandates.  I  heard  about  that  on  Government 
Operations  endlessly.  We  don't  want  any  Government  programs 
from  Washington  that  aren't  funded,  and  now  what  we  are  saying 
is  fine,  we  will  just  send  you  back  a  number  of  projects.  For  exam- 
ple, how  about  aid  to  families  with  dependent  children?  How  about 
veterans'  benefits?  How  about  unemployment  benefits?  How  about 
food  stamps,  Medicaid  and  Medicare,  of  course? 

What  we  are  sajdng  is  that  it  is  going  to  be  up  to  you  now  be- 
cause somehow  or  other  we  are  going  to  make  this  work  through 
a  constitutional  approach. 

Mr.  Schaefer.  Well,  I  thank  the  gentleman  for  his  question.  I 
would  just  remind  the  gentleman  that  all  the  unfunded  mandates 
that  the  States  now  have  were  probably  passed  within  the  last  30 
or  40  years.  What  we  are  trying  to  say  is  that  we  want  to  change 
some  of  that.  And  we  are  going  to  change  some  of  that  through  the 
contract  by  revamping,  particularly  on  the  welfare  system.  We  are 
going  to  approach  the  APDC,  the  food  stamps  and  everything  else. 
So,  it  is  our  hope  that  they  will  get  plenty  of  relief  without  the  con- 
stitutional amendment  of  unfunded  mandates.  I  don't  know  if  the 
gentleman  was  here  earlier  when  Congressman  Franks  testified 
about  removing  as  much  of  the  Government  control  on  the  States 
as  possible  by  removing  these  imfunded  mandate  programs.  We 
have  loaded  too  much  on  them  out  there.  I  certainly  understand 
that.  I  have  seen 
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Mr.  CoNYERS.  Will  an  opportunity  arise  on  this  fast  track  that 
we  are  on,  will  we  ever  get  a  chance  to  talk  about  which  ones  you 
are  ready  to  excuse  or  eliminate  from  these  prospective  cuts?  We 
are  talking  about  a  trillion  dollars  in  7  years,  a  trillion  dollars 
worth  of  cuts,  and  that  is  heavy  duty. 

We  are  dealing  with  the  first  administration  that  has  ever  car- 
ried on  any  deficit  reduction  program,  and  what  you  are  in  effect 
saying,  it  is  not  fast  enough,  but  we  are  going  to  spare  these  pro- 
grams, legal  services  and  veterans'  benefits  and  food  stamps,  and 
you  agree  with  me,  but  when  are  we  going  to  come  forward  with 
the  list  so  that  we  will  know?  Is  this  a  before  or  after  deal? 

Mr.  ScHAEFER.  Well,  as  far  as  I  can  tell  the  gentleman  right  now, 
on  the  table  is  the  balanced  budget  amendment.  We  can't  approach 
anything  else  until  we  know  whether  or  not  this  is  going  to  pass. 
Again  I  say  to  the  gentleman,  under  the  contract,  on  the  welfare 
reform  issue,  which  approaches  a  lot  of  those  unfunded  mandates, 
as  well  as  things  dealing  with  highway  funds  or  a  number  of  other 
things,  we  have  to  take  these  things  one  step  at  a  time. 

The  only  thing  I  can  tell  the  gentleman  is  I  can't  say  specifically 
where  it  is  and  what  particular  unfunded  mandate  program  that 
we  are  going  to  approach,  but  we  certainly  have  to  approach  them. 
If  we  do  not  do  that,  we  will  never  get  the  three-quarters  of  the 
States  to  pass  this  amendment  to  ratify  the  amendment. 

Mr.  CoNYERS.  I  think  you  may  be  right.  Do  you  support  an  open 
rule  so  that  we  can  make  these  kinds  of  proposals  in  the  process? 

Mr.  ScHAEFER.  Well,  I  would  have  to  leave  that  up  to  the  leader- 
ship and  the  Rules  Committee.  The  main  thing  that  I  want  is  to 
have  the  opportunity  to  vote  on  this  particular  balanced  budget  or 
a  balanced  budget  amendment. 

Mr.  CoNYERS.  Let  me  ask  Mr.  Franks  this  question.  Could  rea- 
sonable people  feel  that  this  is  a  cheapening  of  the  Constitution, 
bypassing  the  legislative  responsibilities  of  a  Congress?  You  know, 
the  year  2002,  with  or  without  term  limitations,  I  am  not  sure  how 
many  people  are  going  to  be  around  to  pick  up  the  carnage  after 
all  this  is  done,  if  it  gets  done. 

Do  you  really  feel  that  by  voting  this  into  the  Constitution  this 
is  going  to  set  up  a  remedy/  Nobody  here  has  once  mentioned  what 
the  court  procedure  for  enforcement  is  going  to  be.  It  is  as  though 
putting  it  in  the  Constitution  makes  it  a  done  deal. 

If  you  will  remember  correctly,  that  is  what  we  thought  about 
Gramm-Latta-Hollings.  We  have  been  doing  this  since  1974  with 
budget  cuts,  and  believe  me,  there  is  always  an  ingenious  way  to 
define  or  exclude  or  exempt  or  get  around  the  rule. 

Mr.  FRAhfKS.  Mr.  Chairman,  if  Mr.  Conyers  is  asking  me  about 
the  wisdom  of  incorporating  a  prohibition  on  unfunded  Federal 
mandates  through  the  vehicle  of  a  balanced  budget  amendment,  I 
think  it  would  be  a  procedure  that  could  not  be  as  readily  cir- 
cumvented as  statutory  law. 

I  know  that  our  leadership  has  met  with  the  Governors,  and  the 
Governors  have  made  it  abundantly  clear  that  they  want  to  see 
meaningful  guaranteed  relief  against  unfunded  mandates.  Again,  I 
think  the  challenge  confronting  all  of  us  is  the  vehicle  that  ought 
to  bring  them  that  relief  I  believe  that  this  is  one  appropriate  op- 
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portunity  to  bring  relief  from  unfunded  mandates  to  the  Gk)vernors 
and  to  the  States. 

Mr.  Hyde.  The  gentleman's  time  has  expired  and  I  thank  the 
gentleman. 

Mr.  Frank. 

Mr.  Frank.  Picking  up  on  that,  it  would  seem  clear,  the  logic  of 
a  constitutional  amendment  to  balance  the  budget  is  that  statutory 
promises  aren't  enough  so  that  if  you  were  going  to  persuade  the 
Governors,  it  would  also  have  to  be  constitutional.  This  whole  no- 
tion is  that  a  statute  isn't  enough. 

I  was  struck  bv  Mr.  Schaefer's  comment  when  asked  what  kind 
of  rule  he  would,  support  on  his  bill  and  he  ssiid  the  leadership 
would  decide  it.  I  remember  the  mayor  of  New  York  in  the  1920's 
who  was  asked  who  would  be  a  judge,  and  he  said  I  don't  know, 
they  haven't  told  me  yet,  but  thev  do  tell  you  eventually. 

The  question  came  up  about  now  the  Members  would  go  about 
balancing  the  budget.  We  had  a  budget  that  came  close  to  balance 
in  the  1994  vote.  It  was  Mr.  Solomon's  budget.  Now,  you  have 
picked  well,  Mr.  Chairman.  All  three  of  these  people  were  in  the 
minority  of  Republicans  who  voted  for  the  Solomon  budget. 

The  Solomon  budget  would  have  balanced  the  budget.  It  got  73 
votes.  A  majority  of  the  Republicans  in  the  House,  including  Mr. 
Gingrich,  voted  against  the  Solomon  amendment.  The  Kasich  budg- 
et, which  got  the  Republican  official  majority  vote,  had  a  deficit  of 
$172  billion  in  fiscal  1999,  so  this  is  my  problem.  There  is  enor- 
mous resistance  to  balancing  the  budget  that  regular  way. 

We  know  what  Mr.  Armey  was  talking  about  when  he  said  knees 
would  buckle.  They  buckled  on  the  Solomon  amendment,  at  least 
about  100 — well,  200  knees  buckled,  100  people.  The  problem  we 
have  is,  I  think  this  amendment  undercuts  Mr.  Barton  s  point.  He 
says  he  wants  to  keep  out  of  the  cutting  process  the  old  age  and 
survivors  part  of  Social  Security. 

The  problem  is  that  this  amendment  undoes  everything  we  have 
tried  to  do  over  the  years  to  separate  Social  Security  from  the  rest 
of  the  budget.  Under  this  text  of  the  amendment,  as  introduced, 
you  have  an  incentive  to  have  a  surplus  in  Social  Security  because 
under  this  amendment  that  can  be  used  to  offset  a  deficit  else- 
where. 

Now,  one  of  the  major  concerns  of  people  concerned  about  social 
security  over  the  past  years  has  been  this  unified  budget.  There 
was  insistence  that  we  separate  it,  and  probably  400-plus  Members 
voted  for  that.  But  what  you  do  if  you  pass  the  budget  in  this  form 
is  to  undo  any  separation  in  Social  Security,  because  under  this 
budget  a  surplus  in  Social  Security,  a  cutback  in  Social  Security 
cost-of-living  benefits,  helps  you  meet  the  target.  So  you  have  this 
problem  that  older  people  have  been  worried  about. 

I  plan  to  offer  an  amendment  that  would  exempt  that  or  prevent 
that.  It  would  have  two  separate  accounts.  It  would  separate  out 
old  age  and  survivors. 

Now,  Mr.  Barton,  you  said  you  want  to  keep  it  off  the  table,  but 
we  have  also  all  agreed  that  statutes  aren't  as  strong  a  mandate 
as  constitutions.  Will  you  support  an  amendment  to  this  amend- 
ment that  would  reinstitute  that  separation  between  Social  Secu- 
rity and  the  rest  of  the  budget? 
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Mr.  Barton.  Congressman  Frank,  I  will  not.  The  balanced  budg- 
et amendment,  as  you  so  rightly  point  out,  includes  all,  Federal  re- 
ceipts and  all  Federal  expenditures,  so  we  do  have,  to  use  your  ter- 
minology, a  "unified  budget."  I  mean,  that  is  the  point  of  a  bal- 
anced budget.  Having  said  that 

Mr.  Frank.  You  would  not  protect  Social  Security? 

Mr.  Barton.  The  direct  answer  to  your  question,  I  will  not  vote 
for  an  amendment  in  the  Constitution  to  separate  out  Social  Secu- 
rity as  a  separate  program  constitutionally.  I  will  vote  for  in  the 
normal  legislative  process,  as  we  implement  the  balanced  budget 
amendment  for  programs  that  protect  Social  Security.  That  is  at  a 
different  level. 

Mr.  Frank.  Well,  it  is  at  a  different  level.  It  is  a  lower  level  of 
protection.  The  whole  premise  of  this  is  that  while  we  may  all  say 
we  want  to  balance  the  budget,  unless  you  do  it  constitutionally  it 
doesn't  count.  You  were  the  ones  who  were  saying  a  statutory 
promise,  a  statutory  commitment  isn't  nearly  as  important,  so  what 
you  are  giving  to  the  independence  of  Social  Security's  trust  fund 
is  a  lower  level  of  commitment. 

Mr.  Chairman,  I  am  struck  by  the  combination  of  several  events. 
When  Mr.  Solomon  offered  a  budget  that  would  have  reduced  the 
deficit  close  to  zero  without  cutting  Social  Security  in  1994,  a  ma- 
jority of  House  Republicans  voted  against  it.  It  is  right  here  in  the 
Congressional  Record  from  March  10.  Mr.  Gingrich  has  said  he  is 
going  to  be  Speaker  8  years,  he  has  said  that  the  balanced  budget 
goes  into  effect  8  years  from  now,  and  he  has  said  we  won't  talk 
about  cutting  Social  Security  until,  guess  when,  about  8  years  from 
now. 

Three  things  are  going  to  come  together  early  in  the  year  2000 
under  this  plan.  Mr.  Gingrich  will  be  out  of  the  line  of  fire;  the  con- 
stitutional amendment  will  come  into  effect  which  allows  you,  if 
you  reduce  Social  Security  cost  of  living,  to  count  that  as  part  of 
your  budget  balancing;  and  Mr.  Gingrich  has  said  his  guarantee 
about  not  having  Social  Security  on  the  table  only  lasts  until  then. 

Now,  I  am  for  dealing  with  Social  Security.  I  voted  last  year  to 
increase  the  taxes  on  the  upper  10  percent  oi  Social  Security  recipi- 
ents, and  that  became  a  partisan  issue.  I  am  not  for  totally  leaving 
it  out.  But  that  is  not  what  this  does.  This  now  says  despite  the 
statutes  we  have  passed  under  the  Constitution,  statutes  aren't  al- 
ways as  easily  enforced.  If  you  reduce  Social  Security  benefits,  that 
will  be  one  way  to  offset  the  deficit  in  the  rest  of  the  Government, 
and  when  you  put  together  the  failure  of  even  a  majority  of  the  Re- 
publicans to  vote  for  a  budget  which  was  balanced,  Mr.  Solomon's 
budget,  without  cutting  Social  Security,  Mr.  Gingrich  is  telling  us 
that  Social  Security  is  only  off  the  table  until  the  year  2000. 

Mr.  Armey  is  telling  us  that  if  people  were  truthful  about  what 
they  planned  here,  knees  would  buckle  and  votes  would  fail,  and 
the  amendment  itself  would  fail.  I  think  people  who  are  receiving 
Social  Security  benefits  and  expect  to  receive  Social  Security  bene- 
fits have  reason  to  be  very  nervous  about  this  form  of  the  amend- 
ment. I  will  offer  some  amendments  on  Wednesday  that  may  cor- 
rect that. 

Mr.  Barton.  I  am  glad  Mr.  Frank  concedes  that  Mr.  Gingrich  is 
going  to  be  Speaker  for  the  next  8  years.  That  assumes  there  is 
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going  to  be  a  Republican  majority,  and  if  we  have  that,  we  will 
nave  the  budget  balanced  by  the  year  2002. 

Mr.  Hyde.  That  is  an  irrevocable  decision  made  by  the  gen- 
tleman from  Massachusetts. 

Mr.  Frank.  No,  I  said  he  plans  to  get  out  in  8  years.  I  don't  al- 
ways think  his  plan  is  going  to  come  through,  but  I  thank  the  gen- 
tleman for  the  nonanswer. 

Mr.  Barton.  The  gentleman  didn't  ask  a  question;  he  made  a 
statement. 

Mr.  Frank.  And  the  gentleman  also  responds  to  statements.  The 
lack  of  refutation  I  think  makes  it  clear,  they  have  got  a  constitu- 
tional amendment  that  gives  you  an  incentive  to  go  after  Social  Se- 
curity. They  have  talked  about  it,  and  this  is  clearly  going  to  be 
very  much  not  just  on  the  table,  but  I  think  on  the  chopping  block 
when  they  get  through  with  it. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

Mr.  Sensenbrenner.  Mr.  Chairman,  a  parliamentary  inquiry. 
Are  filibusters  limited  to  5  minutes  in  this  committee? 

Mr.  Hyde.  Yes,  they  certainly  are,  5  minutes. 

Mr.  Sensenbrenner.  Thank  you. 

Mr.  Hyde.  If  no  other  member  of  the  subcommittee  has  any  fur- 
ther questions,  I  am  going  to  suggest  to  our  guest  Members  who 
are  sitting  here  that  they  withhold  their  questions  until  the  next 
panel  steps  in.  Then  this  panel  is  excused,  and  I  thank  you  very 
much. 

Mrs.  Schroeder.  Mr.  Chairman,  then  you  mean  that  Congress- 
woman  Jackson  Lee  and  Congressman  Scott  could  not  ask  ques- 
tions in  this  round? 

Mr.  Hyde.  Of  this  panel,  that  is  right.  They  are  not  members  of 
the  subcommittee. 

Mrs.  Schroeder.  Would  it  be  OK  if  they  submit^'^d  written  testi- 
mony? 

Mr.  Hyde.  Most  welcome. 

Mrs.  Schroeder.  And  secondly,  I  have  one  more  parliamentary 
inquiry.  By  the  diversity  in  this  panel,  does  this  mean  that  the 
chairman  will  be  joining  us  in  asking  for  an  open  rule  or  at  least 
some  limited  amendments  on  this  budget  amendment  when  you  ap- 
pear in  front  of  the  Rules  Committee? 

Mr.  Hyde.  I  certainly  will  be  happy  to  move  towards  an  open 
rule.  I  incline  toward  open  rules,  strange  as  they  may  be,  in  the 
time  I  have  been  here  for  20  years,  but  I  am  certainly  going  to  do 
my  best  to  get  an  open  rule  for  the  gentlelady. 

Mrs.  Schroeder.  I  thank  the  gentleman. 

Mr.  Hyde.  I  thank  the  panel  for  their  excellent  testimony. 

Our  second  panel  this  morning  consists  of  three  distinguished 
witnesses.  Dr.  Martin  Anderson  is  a  senior  fellow  at  Hoover  Insti- 
tution, Stanford  University.  He  was  an  assistant  to  the  President 
for  Policy  Development  in  the  Reagan  administration. 

The  Honorable  William  P.  Barr,  of  course,  served  with  distinction 
as  the  Attorney  General  of  the  United  States  during  the  Bush  ad- 
ministration. Prior  to  that,  he  also  served  as  Deputy  Attorney  Gen- 
eral and  was  Assistant  Attorney  General  for  the  Office  of  Legal 
Counsel.  He  is  now  senior  vice  president  and  general  counsel  of 
GTE  Corp. 
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Dr.  William  Niskanen,  Jr.  is  the  chairman  of  the  Cato  Institute 
and  was  a  founder  of  the  National  Tax  Limitation  Committee.  Un- 
fortunately, because  of  ill  health,  Dr.  Charles  Schultz  is  unable  to 
be  with  us  this  morning,  but  his  statement  will  be  made  a  part  of 
the  hearing  record. 

Gentlemen,  your  written  statements  will  also  be  made  a  part  of 
the  hearing  record  in  their  entirety  and  so  I  respectfully  request 
that  you  try  to  limit  your  oral  testimony  to  5  minutes  and  the 
Chair  recognizes  William  Ban*. 

STATEMENT  OF  WILLIAM  P.  BARR,  FORMER  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE 

Mr.  Barr.  Good  morning,  Mr.  Chairman  and  distinguished  mem- 
bers of  the  committee,  good  morning.  Appreciate  the  opportunity  to 
testify  before  this  distinguished  committee  on  the  balanced  budget 
amendment. 

Let  me  just  initially  say  something  about  the  argument  that  we 
hear  that  first  you  have  to  designate  the  cuts  that  are  to  be  made 
under  this  amendment.  I  think  that  is  putting  the  cart  before  the 
horse,  given  the  very  nature  of  this  exercise. 

In  my  view,  the  balanced  budget  amendment  is  a  structural  re- 
form that  is  meant  to  address  a  structural  imbalance  that  has  de- 
veloped over  the  years.  Until  now,  special  interests,  in  particular 
spending  measures,  have  been  able  to  overwhelm  the  public's  dif- 
fuse interest  in  controlling  or  protecting  against  excessive  borrow- 
ing, and  the  budget  amendment  is  intended  to  level  the  playing 
field,  and  its  purpose  is  to  create  a  structure  that  makes  it  hard 
to  borrow  and  therefore  forces  hard  choices  to  be  made. 

It  seems  to  me  that  if  one  suggests  that  we  have  to  make  those 
hard  choices  first  and  specify  cuts  that  are  to  be  made,  it  is  really 
designed  to  mobilize  the  special  interests  to  prevent  the  reform 
from  taking  place  and  to  keep  in  place  a  svstem  that  has  worked 
to  their  advantage.  This  is  a  debate  over  basic  principle,  a  basic 
structural  principle,  the  basic  rules  that  should  govern  the  process, 
and  therefore  it  seems  to  me  that  it  is  inappropriate  to  turn  atten- 
tion to  the  specifics  that  may  evolve  in  the  future. 

After  all,  when  the  framers  were  discussing  whether  there 
should  be  a  Presidential  veto  in  the  Constitution,  they  didn't  start 
saying,  well,  let's  see  when  that  veto  might  be  used  in  the  future. 

The  second  general  point  I  would  like  to  make  is  that,  at  least 
from  a  legal  standpoint  as  the  debate  is  taking  shape,  there  is  an 
effort  to  cram  the  amendment  between  Scylla  and  Charybdis.  On 
the  one  hand  there  is  the  suggestion  that  there  is  going  to  be  very 
heavy  judicial  involvement  and  judicial  micromanagement  of  the 
budget  process,  but  then  when  it  is  said  that  safeguards  can  be  put 
in  place  that  would  prevent  this  and  the  courts  will  only,  in  fact, 
play  a  limited  role,  the  suggestion  is  made,  well  then  it  is  a  paper 
tiger  and  really  is  an  academic  exercise. 

I  think  both  of  these  propositions  are  false.  As  my  statement  sets 
out  in  more  detail,  the  judicial  role  under  the  amendment  should 
be  extremely  limited.  First,  the  statute  can  be  crafted  so  it  will  not 
create  opportunities  for  judicial  intrusion,  as  I  will  describe  in  a 
moment.  Moreover,  even  where  potential  cases  do  arise,  under 
longstanding  constitutional  doctrines,  the  courts'  role  will  be  lim- 
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ited.  Few  suits  can  be  brought  under  judicial  principles  of  standing 
which  requires  a  plaintiff  to  have  a  specific  concrete  injury  to  him- 
self that  is  not  shared  in  general  by  other  taxpayers  or  by  citizens 
at  large. 

Second,  even  in  the  unusual  case  where  standing  could  be  estab- 
lished, the  current  doctrine  of  the  Supreme  Court  makes  it  clear 
that  there  would  be  the  utmost  deference  to  the  political  branches 
and  particularly  the  Congress  in  the  way  Congress  goes  about 
achieving  a  balanced  budget.  And  finally,  even  where  a  violation 
were  found,  there  are  principles  of  constitutional  law  that  would 
restrain  the  courts  from  fashioning  overly  intrusive  remedies.  So  I 
am  confident  that  this  is  not  an  occasion  where  the  courts  are 
going  to  use  this  amendment  to  usurp  the  powers  of  the  political 
branch. 

Moreover,  I  think  that  the  amendment  itself  equips  Congress  to 
deal  with  that  situation  by  giving  Congress  broad  authority  to  pro- 
vide for  the  enforcement  of  this  amendment,  and  if  it  eventuates 
that  courts  are  playing  an  inappropriate  role,  that  particular  provi- 
sion arms  Congress  with  the  ability  to  provide  appropriate  safe- 
guards and  define  the  scope  of  the  judicial  role. 

Even  though  the  courts  will  have  a  limited  role,  I  believe  that 
the  balanced  budget  amendment  will  be  very  effective  without  ex- 
tensive judicial  enforcement. 

First,  I  think  the  political  branches  themselves  understand  the 
Constitution  to  place  constraints  on  their  activities,  and  indeed  ju- 
dicial enforcement  has  been  the  exception,  not  the  rule,  when  it 
comes  to  the  political  branches  obeying  the  dictates  of  the  Constitu- 
tion. 

Recently,  for  example,  the  Supreme  Court  ruled  that  the  Senate 
has  absolute  discretion  in  how  it  conducts  its  impeachments.  It 
does  not  require  the  Senate  to  provide  due  process  or  anything  else 
and  the  Senate  could  with  impunity  imder  the  Constitution  run 
complete  kangaroo  courts.  And  as  the  Supreme  Court  said,  we  rely 
on  the  oath  oi  office  of  the  Senators  to  ensure  that  those  procedures 
in  the  Senate  are  going  to  be  conducted  fairly,  and  they  have 
throughout  histoiy. 

And  finally,  I  think  the  ultimate  check  here  against  violation  of 
this  amendment  is  a  very  potent  one,  the  political  check. 

Let  me  close  by  pointing  to  two  practical  aspects  of  the  balanced 
budget  amendment  that  I  think  are  key  and  which  make  it  essen- 
tially self-enforcing  and  which  I  think  would  limit  mischief  that 
could  be  done  by  the  courts.  The  heart  of  the  amendment  is  section 
6.  That  limits  the  public  debt.  That  is  a  self-enforcing  mechanism, 
and  it  is  a  very  potent  and  effective  mechanism. 

As  a  practical  matter,  I  cannot  think  of  an  instance  in  the  con- 
stitutional history  of  the  United  States  where  the  political 
branches,  particularly  the  Congress,  have  directly  violated  a  vote 
requirement  set  forth  in  the  Constitution.  It  will  require  a  three- 
fifths  vote  to  increase  the  debt,  and  I  cannot  imagine  a  cir- 
cumstance where  Congress  would  increase  the  debt  without  taking 
that  three-fifths  vote. 

Moreover,  this  is  not  a  kind  of  provision  that  can  be  cir- 
cumvented. In  the  real  world — on  the  street — this  provision  bites 
because  the  U.S.  Government  could  not  as  a  practical  matter  raise 
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a  nickel  by  issuing  paper  in  violation  of  the  Constitution.  No  insti- 
tutional investor  would  invest  in  that  kind  of  unenforceable  paper, 
so  this  provision,  which  is  at  the  very  core  of  the  amendment,  will 
bite  in  the  real  world.  If  courts  were  to  disappear  from  the  earth 
tomorrow  this  provision  would  still  be  effective  and  would  still  con- 
trol borrowing. 

The  second  provision  is  section  1.  That  is  the  provision  that  deals 
with  the  balance  in  a  particular  fiscal  year.  Now,  it  is  important 
to  remember  that  section  6,  the  limitation  on  the  debt  limit,  also 
enforces  section  1.  No  matter  what  kind  of  gamesmanship  Congress 
tries  to  engage  in  under  section  1  in  any  given  fiscal  year,  section 
6  places  a  limit  on  the  public  debt  and  stands  there  like  a  stone- 
wall, so,  again,  section  1  has  a  built-in,  self-enforcing  mechanism. 

The  notion  that  we  need  courts  to  do  it  or  that  courts  will  be 
called  upon  to  do  it,  I  think,  is  a  phantasm.  Moreover,  it  is  impor- 
tant to  make  clear,  I  think,  in  the  language  of  the  Constitution, 
and  this  is  my  principal  advice  to  the  committee,  that  section  1  is 
really  meant  to  dictate  the  result  that  has  to  occur  at  the  end  of 
the  fiscal  year.  That  is,  by  the  end  of  the  fiscal  year  outlays  cannot 
exceed  receipts  unless  Congress  by  a  three-fifths  vote  has  specified 
the  amount  of  the  deficit  for  that  fiscal  year. 

That  allows  the  political  process  to  stay  in  play  throughout  the 
entire  fiscal  year  without  groups  or  without  courts  coming  in  and 
trying  to  dictate  specific  approaches  to  be  taken  by  Congress,  be- 
cause there  are  a  whole  range  of  things  that  Congress  can  do  up 
until  the  last  day  of  the  fiscal  year,  whether  it  be  cutting  spending 
or  whether  it  be  adopting  a  resolution  by  three-fifths,  so  I  think  it 
is  important,  as  the  Senate  amendment  does,  to  make  it  clear  that 
you  are  not  dictating  the  process  to  be  carried  out  in  section  1.  You 
are  dictating  the  result,  and  you  are  leaving  it  up  to  Congress  to 
provide  a  process  that  will  achieve  that  result,  and  I  think  if  you 
do  that  in  this  amendment,  then  you  will  avoid  and  really  prevent 
opportunities  for  judicial  mischief. 

Thank  you. 

[The  prepared  statement  of  Mr.  Barr  follows:! 

Prepared  Statement  of  Wiluam  P.  Barr,  Former  Attorney  General, 
Department  of  Justice 

Mr.  Chairman  and  distinguished  members  of  the  Committee:  I  am  honored  to 
have  been  invited  today  to  testify  on  the  Balanced  Budget  Amendment. 

You  have  asked  me  to  discuss  whether  judicial  enforcement  of  the  Amendment 
would  result  in  undue  interference  by  the  federal  courts  in  the  budget  process.  My 
statement  today  will  largely  parallel  my  January  5,  1995,  testimony  oefore  the  Sen- 
ate Judiciary  Committee  concerning  the  Senate's  version  of  the  proposed  Amend- 
ment. 

In  my  view,  though  it  is  always  difficult  to  predict  the  course  of  future  constitu- 
tional law  development,  the  courts'  role  in  enforcing  a  properly  crafted  Balanced 
Budget  Amendment  will  be  auite  limited.  I  see  little  risk  that  the  Amendment  will 
become  the  basis  for  judicial  micromanagement  or  superintendence  of  the  federal 
budget  process.  Furthermore,  to  the  extent  such  judicial  intrusion  does  arise,  the 
Amendment  itself  equips  Congress  to  correct  the  problem  by  statute.  On  balance, 
moreover,  whatever  remote  risk  there  may  be  that  courts  will  play  an  overly  intru- 
sive role  in  enforcing  the  Amendment,  that  risk  is,  in  my  opinion,  vastly  outweighed 
by  the  benefits  of  such  an  amendment. 

I  believe  there  are  two  overarching  reasons  why  the  courts'  enforcement  role 
under  the  Amendment  will  be  strictly  limited.  First,  there  are  practical  consider- 
ations involving  the  contemplated  operation  of  the  Amendment  that  will  prevent 
courts  from  assuming  an  intrusive  role.  Second,  there  are  basic  doctrinal  constraints 
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that  will  tend  to  prevent  the  courts  from  becoming  unduly  involved  in  the  budgetary 

f>n)cess.  These  doctrinal  constraints  are  three:  (1)  the  limitations  on  the  power  of 
ederal  Courts  contained  in  Article  III  of  the  Constitution — primarily  the  require- 
ment of  standing;  (2)  the  deference  courts  would  owe  to  Congress,  both  under  exist- 
ing constitutional  doctrines,  and  particularly  under  section  8  of  the  Amendment  it- 
self, which  expressly  confers  enforcement  responsibility  on  Congress;  and  (3)  the 
limits  on  judicial  remedies  running  against  coordinate  branches  of  government,  both 
that  the  courts  have  imposed  upon  themselves  and  that,  in  appropriate  cir- 
cumstances. Congress  may  impose  on  the  courts. 

I.  Practical  Limitations 

Let  me  turn  first  to  the  practical  considerations  that  will  limit  judicial  intrusive- 
ness. 

The  various  versions  of  the  Balanced  Budget  Amendment  that  have  been  debated 
over  the  years  have  in  common  two  basic  provisions  designed  to  limit  Congress'  abil- 
ity to  borrow  money  to  fund  deficit  spending.  It  is  these  two  limitations  on  Congress' 
borrowing  power  that  could  potentially  create  new  opportunities  for  courts  to  in- 
trude themselves  into  the  budgetary  process.  (Provisions  imposing  additional  limits 
on  the  raising  of  revenue,  in  contrast,  present  no  such  new  risk  of  judicial  inter- 
ference, since  the  courts  today  already  may  entertain  claims  that  revenue  bills  do 
not  comply  with  clear  constitutional  procedures.) 

The  first  of  the  two  provisions  limiting  the  borrowing  power  is  a  cap  on  the  public 
debt.  Section  6  of  the  House  version  of  the  Amendment  contains  such  a  provision, 
as  does  section  2  of  the  Senate's  proposed  Amendment.  In  either  case,  this  provision 
is  straightforward:  It  sets  an  overall  limit  on  the  public  debt  and  prohibits  Congress 
from  borrowing  in  excess  of  that  limit  unless  Congress  approves  an  increase  in  the 
public  debt  by  a  three-fifths  majority.  Such  a  provision  would  be  extremely  potent, 
since  it  would  erect  a  clear  barrier  to  deficit  spending  that  would  be  essentially  self- 
enforcing,  even  if  the  courts  play  little  or  no  role.  We  can  expect  that  Congress 
would  obey  this  clear  voting  requirement,  just  as  Congress  today  honors  similar 
statutory  debt  limits.  More  importantly,  as  a  practical  matter,  it  would  be  impos- 
sible for  the  United  States  to  raise  funds  by  selling  debt  in  violation  of  a  debt  ceil- 
ing; it  is  inconceivable  that  investors  would  buy  such  unenforceable  instruments. 
Because  the  only  question  raised  by  section  6  would  be  whether  Congress  had  ap- 
proved a  particular  increase  in  the  debt  limit  by  a  three-fifths  vote,  this  provision 
offers  little  room  for  judicial  micro  management  or  mischief. 

The  second  basic  provision  limiting  Congress'  borrowing  power  is  the  requirement 
that  outlays  for  a  given  fiscal  year  not  exceed  receipts  unless  authorized  by  a  three- 
fifths  vote  of  Congress.  This  mandate  is  contained  in  section  1  of  the  House  Amend- 
ment and  in  section  1  of  the  Senate  Amendment.  The  principal  enforcement  mecha- 
nism for  such  a  provision  is,  in  fact,  the  overall  debt  limit  discussed  above.  This 
overall  cap  would  impose  a  hard  and  fast  limit  on  Congress'  ability  to  enlarge  the 
national  debt  through  deficit  spending,  regardless  of  any  gamesmanship  that  may 
occur  during  a  particular  fiscal  year. 

It  is  absolutely  critical,  in  my  view,  that  a  Balanced  Budget  Amendment  be  care- 
fully crafted  so  that  it  does  not  invite  judicial  intervention  in  the  course  of  a  fiscal 
year.  The  Senate  version  of  the  proposed  Amendment  accomplishes  this  objective  by 
simply  mandating  an  end  result — tnat  total  outlays  for  a  fiscal  year  shall  not  have 
exceeded  total  receipts  unless  Congress  has  approved  a  specific  excess  by  a  three- 
fifths  vote — and  by  leaving  it  entirely  to  Congress  to  design  the  procedures  and 
means  for  achieving  that  end  result.  A  violation  of  this  mandate  could  not  occur 
until  the  close  of  the  fiscal  year  at  issue;  up  until  that  time,  the  political  process 
would  still  be  very  much  in  play,  and  a  wide  variety  of  policy  choices  could  be  made 
to  achieve  compliance — ranging  from  spending  cuts  to  mustering  the  required  three- 
fifths  vote  to  approve  greater  deficit  sp)ending.  Furthermore,  section  6  oi  the  Senate 
proposal  would  allow  Congress  to  rely  on  estimates  of  outlays  and  receipts  in  adopt- 
ing legislation  to  implement  and  enforce  the  Amendment.  All  of  these  provisions 
combined  make  it  clear,  under  the  Senate  Amendment,  that  prior  to  the  end  of  the 
fiscal  year  no  case  would  be  ripe  for  a  court  to  decide.  And  after  the  fiscal  year  had 
closed,  assuming  a  court  did  nave  jurisdiction  (which  would  be  subject  to  the  con- 
straints I  discuss  below),  the  court  would  be  limited  to  providing  declaratory  relief, 
since  the  violation  would  then  be  in  the  past. 

Although  section  1  of  the  House  version  is  designed  to  achieve  the  same  basic  ob- 
jective as  the  Senate's  proposal,  I  believe  it  would  create  unnecessary  risks  of  judi- 
cial intervention  by  attempting  to  specify  a  process  for  achieving  the  end  result.  Sec- 
tion 1  of  the  House  Amendment  would  require  Congress  to  adopt  a  specific  state- 
ment of  receipts  and  outlays  "[pjrior  to  each  fiscal  year"  and  would  mandate  that 


69 

"actual  outlays  do  not  exceed  the  outlays  set  forth  in  such  statement."  Although 
Congress  could  approve  an  excess  of  outlays  over  receipts  by  a  three-fifths  vote,  sec- 
tion 1  can  be  read  as  requiring  that  such  a  vote  accompany  the  initial  adoption  of 
the  statement  of  outlays  and  receipts,  since  Congress  could  only  amend  that  state- 
ment thereafter  "provided  revised  outlays  are  not  greater  than  revised  receipts." 
Thus,  in  the  unlikely  event  that  a  plaintiff  had  standing  and  the  case  were  justici- 
able, the  procedure  created  by  section  1  could  conceivabw  of)en  the  door  for  a  court 
to  order  mid-fiscal -year  injunctive  relief  where  it  could  be  shown  that  a  particular 
action  would  cause  outlays  to  exceed  those  specified  in  the  operative  statement 
adopted  bv  Congress. 

While  the  risks  of  judicial  meddling  may  be  slight,  I  would  suggest  that  those 
risks  could  be  obviatea  altogether  by  rewording  section  1  of  the  Amendment  in  such 
a  way  as  to  make  clear  that  it  would  require  a  balance  of  outlays  and  receipts  at 
the  close  of  the  fiscal  year,  not  a  running  balance  throughout  the  year  which  could 
invite  judicial  intervention.  The  Amendment  could  also  be  revised  to  make  it  clear 
that  Congress  would  be  given  the  principal  responsibility  for  putting  in  place  en- 
forcement procedures  to  ensure  that  this  result  is  achieved.  Pursuant  to  its  author- 
ity under  section  8,  Congress  could  always  define  by  statute  the  President's  role  in 
the  process,  as  Congress  nas  previously  done  under  the  Budget  Control  Act. 

n.  Article  III  Limitations 

While,  as  described  above,  the  opportunity  for  judicial  intrusiveness  can  and 
should  be  limited  by  the  structure  of  the  Amendment,  there  are  other  significant 
constraints  on  judicial  overreaching. 

Article  III  of  the  Constitution  confines  the  jurisdiction  of  the  federal  courts  to 
"Cases"  or  "Controversies."  As  an  essential  part  of  this  case-or-controversy  limita- 
tion, any  plaintifl"  who  hopes  to  invoke  the  judicial  power  of  the  federal  courts  must 
demonstrate  sufficient  "standing." 

Although  the  Court  has  not  been  completely  consistent  is  defining  this  doctrine, 
its  fundamental  principles  remain  clear.  At  an  irreducible  minimum,  a  plaintiff 
must  show  three  things  to  satisfy  the  standing  requirement:  (1)  "injury  in  fact" — 
that  he  personally  has  suffered  some  concrete  and  particularized  injury;  (2) 
•^raceability^ — that  the  particularized  injury  was  caused  by,  and  is  fairly  traceable 
to,  the  allegedly  illegal  conduct;  and  (3)  "redressibility" — that  the  relief  sought  will 
likely  redress  the  plaintifis  injury.  E.g.,  Lujan  v.  Defenders  of  Wildlife,  112  S.  Ct. 
2130,  2136  (1992);  Valley  Forge  Christian  College  v.  Americans  United  For  Separa- 
tion of  Church  &  State.  Inc.,  454  U.S.  464,  482-83  (1982);  Simon  v.  Eastern  Ken- 
tucky Welfare  Rights  Organizations,  426  U.S.  26,  38,  41  (1976). 

Basically,  we  can  anticipate  two  kinds  of  court  challenges  relating  to  the  borrow- 
ing limitations  in  the  Balanced  Budget  Amendment:  (1)  a  claim  that  a  particular 
budgetary  action  (such  as  a  spending  or  borrowing  measure)  violates  section  1  or 
6  ofthe  Amendment  or  its  implementing  statutes  by  "unbalancing"  the  budget  or 
by  exceeding  the  applicable  debt  limit,  or  (2)  a  claim  that  one  of  the  implementing 
mechanisms  enacted  by  Congress  pursuant  to  section  8  of  the  Amendment  is  itself 
in  violation  of  section  1  or  6.  In  either  case,  I  believe,  few  plaintiffs  would  be  able 
to  establish  the  requisite  standing  to  invoke  federal  court  review. 

The  "injury  in  fact"  requirement  alone  would  be  an  imposing  hurdle.  It  is  fun- 
damental that,  to  establish  "injury  in  fact,"  a  plaintiff  cannot  rely  on  generalized 
grievances  and  burdens  shared  by  all  citizens  and  taxpayers,  but  rather  must  be 
able  to  show  a  particularized  injury  he  has  distinctively  sustained.  No  private  citi- 
zen or  group  would  have  standing  to  obtain  judicial  enforcement  of  the  Amendment 
solely  by  virtue  of  their  status  as  a  citizen  or  taxpayer.  Their  supposed  injury — the 
burden  of  deficit  spending  and  increased  debt  is  snared  by  all  taxpayers  and  is  pre- 
cisely the  kind  of  "generalized  grievance"  to  which  the  judicial  power  does  not  ex- 
tend. As  the  Supreme  Court  recently  reiterated:  "As  an  ordinary  matter,  suits  pre- 
mised on  federal  taxpayer  status  are  not  cognizable  in  the  federal  courts  because 
a  taxpayer's  'interest  in  the  moneys  of  the  Treasury  ...  is  shared  with  millions 
of  others,  is  comparatively  minute  and  indeterminable;  and  the  effect  upon  future 
taxation,  or  any  payments  out  ofthe  funds,  so  remote,  fluctuating  and  uncertain, 
that  no  basis  is  afforded  for  [judicial  intervention].'"  Asarco,  Inc.  v.  Kadish,  490  U.S. 
605,  613  (1989)  (quoting  Frothingham  v.  Mellon,  262  U.S.  447,  487  (1923)). 

Moreover,  even  in  the  case  where  a  plaintiff  could  establish  "injury  in  fact"  by 
showing,  for  example,  that  a  specific  budgetary  action  causes  particularized  and  dis- 
tinct harm  to  him — it  would  still  be  difficult  for  that  plaintiff  to  satisfy  the  remain- 
ing two  elements  of  Article  III  standing— the  traceability  and  redressibility  require- 
ments. Given  the  myriad  components  of  any  budget,  most  plaintiffs  would  oe  unable 
to  show  that  the  putatively  illegal  conduct — the  unbalancing  of  the  budget  or  the 
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breaking  of  the  debt  ceiling — was  "caused"  by,  and  hence  is  fairly  traceable  to,  the 
particular  spending  measure  that  has  allegedly  harmed  them.  Moreover,  a  plaintiff 
would  be  hard  put  to  demonstrate  redressibility  because  the  political  branches 
would  have  numerous  ways  to  achieve  compliance  with  the  Amenmnent — other  than 
by  eliminating  the  specific  measure  harming  the  plaintiff.  There  would  thus  be  no 
legitimate  basis  for  a  court  to  single  out  and  strike  down  the  specific  spending  meas- 
ure tc  which  the  plaintiff  objects. 

I  should  for  a  moment  address  the  case  of  Flast  v.  Cohen,  392  U.S.  83  (1968), 
where  the  Supreme  Court,  27  years  ago,  allowed  a  taxpayer  to  mount  an  Establish- 
ment Clause  challenge  against  federal  aid  to  parochial  schools,  is  the  only  instance 
where  the  Court  has  departed  from  its  rigorous  restriction  on  taxpayer  standing. 
Flast  plainly  has  no  application  to  the  present  context  and  would  not  authorize  gen- 
eral taxpayer  standing  to  seek  judicial  enforcement  of  the  Balanced  Budget  Amend- 
ment. First,  the  Court  has  never  identified  any  constitutional  restriction  on  the  pow- 
ers of  Congress  other  than  the  Establishment  Clause  that  might  support  an  excep- 
tion to  the  general  prohibition  on  taxpayer  standing.  Moreover,  by  its  terms,  Flast 
is  limited  to  cases  challenging  congressional  action  taken  under  its  taxing-and- 
spending  power  (Art.  I,  Sec.  8,  CI.  1  of  the  Constitution)  when  the  expenditure  of 
tax  revenue  is  made  for  an  illicit  purpose.  In  contrast,  sections  1  and  6  of  the  Bal- 
anced Budget  Amendment  limit  Congress'  owing  power  (a  separate  power,  enumer- 
ated in  Art.  I,  Sec.  8,  CI.  2)  and  contain  no  restriction  on  the  purposes  of  congres- 
sional expenditures.  The  Court  has  expressly  declined  to  extend  Flast  beyond  the 
exercise  of  Congress'  power  under  Art.  I,  Sec.  8,  CI.  1  to  other  fiscal  provisions.  See, 
e.g..  Valley  Forge  Christian  College,  454  U.S.  at  480.  And  finally,  in  subsequent 
cases,  the  Supreme  Court  has  consistently  reafiirmed  the  need  for  all  plaintius  to 
demonstrate  particularized  injury,  thus  casting  doubt  on  the  continued  vitaliU^  of 
Flast.  I  cannot  see  the  Court  resurrecting  and  extending  Flast  in  the  context  oi  the 
Balanced  Budget  Amendment. 

There  remains  the  question  whether,  by  virtue  of  their  office.  Members  of  Con- 
gress can  establish  standing  where  a  private  citizen  could  not.  The  Supreme  Court 
has  never  recognized  congressional  standing,  and  forcefiil  arguments  have  been  ad- 
vanced against  it.  See  Barnes  v.  Kline,  759  F.2d  21,  41^1  (D.C.  Cir.  1985)  (Bork, 
J.,  dissenting),  vacated  as  moot  sub  nom.  Burke  v.  Barnes,  479  U.S.  361  (1987). 
Those  lower  courts  that  have  allowed  congressional  standing  have  limited  it  in  ways 
that  would  greatly  restrict  its  use  in  efforts  to  enforce  the  Balanced  Budget  Amend- 
ment. First,  Members  must  demonstrate  that  they  have  suffered  injury  in  fact  by 
dilution  or  nullification  of  their  congressional  voting  power.  In  addition,  Members 
must  still  satisfy  the  other  requirements  of  Article  III  standing,  including  the 
traceability  and  redressibility  reauirements.  And  finally,  under  the  doctrine  of  equi- 
table discretion,"  recognized  by  tne  D.C.  Circuit,  Members  must  show  that  substan- 
tial relief  could  not  otherwise  be  obtained  from  fellow  legislators  through  the  enact- 
ment, repeal  or  amendment  of  a  statute.  See  Melcher  v.  Federal  Open  Market 
Comm.,  836  F.2d  561,  563  (D.C.  Cir.  1987). 

Even  if  the  legitimacy  of  congressional  standing,  in  principle,  were  ultimately  ac- 
cepted by  the  Supreme  Court,  1  would  expect  that  doctrine  would  have  narrow  ap- 
plication in  the  context  of  the  Balanced  Budget  Amendment.  Even  if  a  circumstance 
arose  where  a  Member  could  meet  the  first  two  requirements,  it  seems  that,  absent 
a  serious  and  clear  abuse,  the  equitable  discretion  doctrine  would  militate  strongly 
against  allowing  congressional  standing.  Such  a  case  would  not  be  like  the  Pocket 
Veto  cases  where  the  Executive  has  allegedly  "nullified"  a  Member's  vote;  here  it 
would  be  Congress  itself  that  has  taken  the  challenged  action.  If  the  doctrine  of  "ea- 
uitable  discretion"  has  any  force,  it  should  apply  to  limit  judicial  actions  by  indivia- 
ual  Members  who  wish  to  challenge  enforcement  of  the  Congress'  own  budgetary  de- 
cisions, since  the  real  grievance  of  the  congressional  plaintiffs  in  such  a  case  would 
be  the  failure  to  persuade  their  fellow  legislators  of  the  correctness  of  their  point 
of  view.  See  Moore  v.  United  States  House  of  Representatives,  733  F.2d  946,  956 
(D.C.  Cir.  1984),  cert,  denied.  469  U.S.  1106  (1985);  Riegle  v.  Federal  Open  Market 
Coram.,  656  F.2d  873,  881  (D.C.  Cir.),  cert,  denied,  454  if.S.  1082  (1981). 

It  is  obvious  from  this  discussion  that  I  view  Article  Ill's  standing  requirement 
as  a  principal  safeguard  against  undue  judicial  activism  in  this  area.  But  I  would 
be  the  last  to  say  that  the  standing  doctrine  is  an  ironclad  shield  against  judicial 
activism.  The  doctrine  is  malleable  and  it  has  been  manipulated  by  the  courts  in 
the  past.  There  is  a  clear  trend,  however,  toward  narrowing  the  parameters  of  con- 
stitutional standing.  See  Lujan  v.  Defenders  of  Wildlife,  supra;  Valley  Forge  Chris- 
tian College,  supra.  Furthermore,  we  can  anticipate  that  the  congressional  budg- 
etary process  is  not  likely  to  be  a  field  where  the  courts  would  be  eager  to  streteh 
the  doctrine.  The  federal  budget  and  the  public  debt  limits  do  not  typically  implicate 
sensitive  individual  rights,  and  thus  there  may  be  less  temptation  for  courts  to 
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apply  the  standing  requirements  more  loosely.  In  addition,  courts  are  not  expert  at 
fatnoming  the  ins  and  outs  of  budgetary  arcana,  and  there  is  no  reason  to  ink  they 
would  be  so  inclined  to  enter  that  thicket  as  to  manipulate  standing  principles  to 
do  so.  Nevertheless,  the  possibility  remains  One  way  to  minimize  the  risk  of  such 
judicial  activism  is  for  Congress  to  take  care  in  the  wording  of  any  particular  stat- 
utes that  are  enacted  in  implementing  the  Amendment  so  as  not  to  give  rise  to 
colorable  claims  of  standing  or  private  rights  of  action. 

Before  moving  on,  I  should  also  point  out  for  the  Committee  one  area  that  I  be- 
lieve does  hold  some  potential  for  mischief  and  that  Congress  may  wish  to  address. 
That  is  the  area  of  state  court  review.  The  constraints  of  Article  III  do  not,  of 
course,  apply  to  state  courts,  which  are  courts  of  general  jurisdiction.  State  courts 
are  not  bound  by  the  "case  or  controversy"  requirement,  even  when  deciding  issues 
of  federal  law,  including  the  interpretation  of  the  Federal  Constitution.  Asarco,  Inc., 
490  U.S.  at  617.  Accordingly,  it  is  possible  that  a  state  court  could  entertain  a  chal- 
lenge to  a  federal  statute  under  the  Balanced  Budget  Amendment  despite  the  fact 
that  the  plaintiffs  would  not  satisfy  the  requirements  for  standing  in  federal  court. 
Absent  an  applicable  provision  in  federal  law  for  exclusive  jurisdiction  in  the  federal 
courts,  the  state  court  in  such  a  circumstance  would  have  the  authority  to  render 
a  binding  legal  judgment.  Ibid.  The  only  avenue  for  federal  review  would  be  by  cer- 
tiorari to  the  Supreme  Court,  which  has  held  that  it  may  exercise  its  discretionary 
jurisdiction  in  such  cases  "if  the  judgment  of  the  state  court  causes  direct,  specific, 
and  concrete  injury  to  the  parties  who  petition  for  .  .  .  review,  where  the  req- 
uisites of  a  case  or  controversy  are  also  met."  Id.  at  623-24. 

To  avoid  the  possibility  that  a  federal  statute  or  the  federal  budgetary  process  it- 
self mi^t  be  entangled  in  such  a  state  court  challenge,  I  would  suggest  that  Con- 
gress include  a  provision  for  exclusive  federal  jurisdiction  in  any  implementing  legis- 
lation enacted  pursuant  to  section  8  of  the  Amendment.  Such  a  provision  shoula  be 
carefully  worded  so  as  not  to  create  inadvertently  any  implied  right  of  judicial  re- 
view in  federal  court  and  so  as  not  to  affect  any  of  the  otherwise  applicable  limita- 
tions on  justiciability  discussed  in  this  statement. 

in.  Judicial  Deference 

Let  me  now  turn  to  the  second  factor  that  will  constrain  judicial  overreaching.  In 
those  cases  where  standing  is  established  and  the  court  proceeds  to  review  the  mer- 
its of  a  claim  under  the  Balanced  Budget  Amendment,  there  is  no  reason  to  believe 
that  the  court  would  readily  second-guess  decisions  made  by  the  political  branches. 
On  the  contrary,  following  long-established  doctrine,  as  well  as  the  Amendment's 
own  explicit  dictates,  a  reviewing  court  is  likely  to  accord  the  utmost  deference  to 
the  choices  made  by  Congress  in  carrying  out  its  responsibilities  under  the  Amend- 
ment. 

This  judicial  deference  would  be  strongest  in  cases  challenging  the  implementing 
mechanisms  adopted  by  Congress.  The  Balanced  Budget  Amendment,  in  essence, 
mandates  certain  results  (balanced  budgets  and  capped  debt),  and  section  8  requires 
Congress  to  put  in  place  mechanisms  to  achieve  those  results.  It  is  well-established 
that  where  the  Constitution  requires  a  certain  "end,"  Congress  will  be  given  the 
widest  latitude  in  selecting  "means"  to  achieve  that  end.  Thus,  for  example,  the 
courts  have  accorded  broad  deference  to  Congress  in  its  selection  of  appropriate  en- 
forcement mechanisms  under  section  5  of  the  Fourteenth  Amendment.  See  Katzen- 
hach  V.  Morgan,  384  U.S.  641  (1966).  And  in  the  context  of  the  apportionment  proc- 
ess, where  the  Constitution  mandates  in  fairly  precise  terms  that  Representatives 
shall  be  apportioned  among  the  several  States  according  to  their  respective  Num- 
bers" (Art.  I,  Sec.  2,  CI.  3),  the  Supreme  Court  has  deferred  to  Congress'  choice  of 
the  method  for  apportionment,  even  though  a  State  adversely  affected  could  dem- 
onstrate that  another  method  might  yield  a  more  accurate  result.  See  U.S.  Dep't  of 
Commerce  v.  Montana,  112  S.  Ct.  1415,  1429  (1992). 

The  need  for  deference  would  be  even  more  compelling  in  cases  under  the  Bal- 
anced Budget  Amendment,  since  the  language  of  the  Amendment  explicitly  confers 
on  Congress,  in  mandatory  terms,  the  responsibility  for  implementing  the  Amend- 
ment. Unless  the  implementing  and  enforcement  provisions  adopted  by  Congress 
are  plainly  incompatible  with  the  Amendment,  it  is  unlikely  a  court  would  sub- 
stitute its  judgment  for  choices  made  by  Congress. 

Even  in  challenges  to  specific  budgetary  actions — for  example,  a  claim  that  a  par- 
ticular spending  measure  threatens  to  unbalance  the  budget— the  courts  would  tend 
to  defer  to  the  judgments  of  the  political  branches,  except  where  a  constitutional  vio- 
lation is  clear.  Not  only  do  courts  stare  with  the  general  presumption  that  Congress 
heis  acted  constitutionally,  see  Pension  Benefit  Guaranty  Corp.  v.  R.A.  Gray  &  Co., 
467  U.S.  717,  729  (1984),  but  that  general  rule  of  deference  is  substantially  rein- 
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forced  by  the  Amendment's  explicit  assignment  of  implementation  responsibility  to 
Congress  in  section  8.  This  implementation  responsibility  will  inherently  involve 
discretionary  and  expert  judgments.  It  is  precisely  when  reviewing  these  kinds  of 
technical  fiscal  issues — matters  uniquely  within  the  province  and  expertise  of  the 
political  branches — where  the  courts  are  most  inclined  to  defer  to  the  sound  judg- 
ment of  the  Congress  and  the  Executive. 

In  sum,  then,  even  where  the  courts  reach  the  merits  of  a  claim  under  the  Bal- 
anced Budget  Amendment,  we  are  far  more  likely  to  see  deference  to  Congress  than 
heavy-handed  second-guessing  by  the  courts.  Tms  is  not  to  say  that  courts  will  ig- 
nore clear  instances  oi  abuse;  however,  it  is  precisely  in  such  cases — in  which  the 
violations  are  not  arguable  but  palpable — where  judicial  intervention  is  most  appro- 
priate. 

IV.  Limitations  on  Judicial  Remedies 

For  the  reasons  outlined  above,  I  am  confident  the  courts  wUl  entertain  very  few 
suits  challenging  congressional  actions  under  the  Balanced  Budget  Amendment,  and 
that,  when  and  if  they  do,  the  courts  will  be  inclined  to  defer  to  the  judgments  of 
Congress  and  the  Executive  in  the  budget  area.  Assuming,  however,  that  a  court 
might  entertain  such  a  suit  and  might  declare  a  particular  Budgetary  action  uncon- 
stitutional as  a  violation  of  the  Amendment,  there  are  still  further  judicial  con- 
straints making  it  unlikely  a  court  will  order  intrusive  remedies  in  such  a  case.  As 
I  see  it,  these  constraints  fall  into  two  categories:  prudential  considerations  that  will 
limit  a  court's  exercise  of  its  remedial  powers  and  limitations  created  by  section  8 
of  the  Amendment  itself. 

First,  courts  are  appropriately  wary  of  becoming  too  deeply  involved  in  super- 
intending decisions  and  processes  that  are  essentially  legislative  in  character,  and 
for  that  reason,  any  court — most  certainly  the  Supreme  Court — will  hesitate  to  im- 
pose remedies  that  could  embroil  it  in  the  supervision  of  the  budgetary  process.  In- 
deed, in  the  context  of  the  Balanced  Budget  Amendment,  the  choice  of  any  specific 
remedy — for  example,  an  order  specifying  a  particular  adjustment  of  expenditures 
to  bring  the  federal  budget  back  into  compliance  with  the  Amendment — would  in- 
variably require  the  court  to  displace  Congress  by  making  a  policy  decision  that  is 
inherently  legislative  and  therefore  inappropriate  for  the  courts.  I  believe  it  far  more 
likely  that  a  court  faced  with  a  violation  of^the  Amendment  would  take  the  less  in- 
trusive route  of  simply  declaring  the  particular  action  at  issue  unconstitutional  and 
leaving  it  to  Congress  to  choose  the  appropriate  remedy. 

There  are  plenty  of  cases  in  which  the  Supreme  Court  has  followed  this  route. 
For  example,  in  Buckley  v.  Valeo,  424  U.S.  1  (1976),  the  Court  declared  the  composi- 
tion of  the  Federal  Election  Commission  unconstitutional  as  a  violation  of  the  Ap- 
pointments Clause,  but  stayed  the  Court's  judgment  to  "afford  Congress  an  oppor- 
tunity to  reconstitute  the  Commission  by  law  or  to  adopt  other  valid  enforcement 
mechanisms"  that  would  remedy  the  violation.  Id.  at  143.  And  recently,  in  Harper 
V.  Virginia  Dept.  of  Taxation.  113  S.  Ct.  2510  (1993),  where  the  Court  retroactively 
invalidated  a  discriminatory  tax  that  had  been  levied  by  Virginia,  the  Court  refused 
to  order  a  refund  of  the  amounts  improperly  collected  and  held  instead  that  the 
fashioning  of  an  appropriate  remedy  was  properly  left  to  state  authorities.  See  id. 
at  2519-20. 

Even  in  cases  where  there  has  been  a  proven  violation  of  the  Fourteenth  Amend- 
ment, the  Court  has  required  the  same  respect  for  a  legislature's  ability  to  devise 
remedies  involving  the  exercise  of  the  legislature's  taxing  authority.  In  Missouri  v. 
Jenkins,  495  U.S.  33  (1990),  the  Court  confirmed  that  "the  imposition  of  a  tax  in- 
crease by  a  federal  court,"  even  as  a  remedy  for  racial  segregation  by  a  state  school 
district,  must  be  "an  extraordinary  event."  Id.  at  51.  "In  assuming  for  itself  the  fun- 
damental and  delicate  power  of  taxation,"  the  Court  held,  "the  District  Court  not 
only  intruded  on  local  authority  but  circumvented  it  altogether.  Before  taking  such 
a  drastic  step  the  District  Court  was  obliged  to  assure  itself  that  no  permissible  al- 
ternative would  have  accomplished  the  required  task."  Ibid.  According  to  the  Court 
"the  very  complexity  of  the  problems  of  financing  and  managing  a  .  .  .  public 
school  system  suggests  that  .  .  .  the  legislatures  efforts  to  tackle  the  problems 
should  be  entitled  to  respect"  and  that  "local  officials  should  at  least  have  the  oppor- 
tunity to  devise  their  own  solutions  to  these  problems."  Id.  at  52  (internal  quotation 
marks  removed).  The  Court  in  Jenkins  upheld  the  district  courts  power  to  order  a 
local  school  district  to  levy  its  own  taxes  because  such  a  levy  was  the  only  means 
by  which  the  school  district  could  raise  fiands  adequate  to  comply  with  the  courts 
desegregation  order.  See  id.  at  55-58.  That  could  never  be  the  case  with  any  poten- 
tial violation  of  the  Balanced  Budget  Amendment,  which  imposes  limitations  on  def- 
icit spending  and  the  public  debt,  rather  than  an  obligation  to  raise  revenues.  There 


73 

will  always  be  a  myriad  of  policy  choices  available  to  Congress  for  avoiding  infringe- 
ment of  the  debt  cap  and  balanced  budget  requirement. 

Jenkins  is  also  readily  distinguishable  from  the  context  of  the  Balanced  Budget 
Amendment  on  the  ground  that  Jenkins  did  not  involve  "an  instance  of  one  branch 
of  the  Federal  Government  invading  the  province  of  another,"  but  instead  involved 
a  court  order  "that  brings  the  weight  of  federal  authority  upon  a  local  government 
and  a  State."  Id.  at  67  (Kennedy,  J.,  concurring  in  part  and  concurring  in  the  judg- 
ment). The  distinction  is  critical  because  under  Article  I,  Section  1,  "[a]ll  legislative 
Powers"  panted  under  the  Federal  Constitution  are  vested  in  Congress,  and  the 
enumeration  of  legislative  powers  begins  by  providing  that  1t]he  Congress  shall 
have  Power  To  lay  and  collect  Taxes  (Art.  I,  Sec.  8,  CI.  1).  Based  on  these  provi- 
sions, the  Court  has  stated  that  "[t]axation  is  a  legislative  function,  and  Congress 
.  .  .  is  the  sole  organ  for  levying  taxes."  National  Cable  Television  Ass'n  v.  United 
States,  415  U.S.  336,  340  (1974).  See  Missouri  v.  Jenkins.  495  U.S.  at  67  (Kennedy, 
J.). 

A  second  source  of  limitations  on  the  courts'  exercise  of  their  remedial  powers  is 
found  in  the  Amendment  itself.  Under  section  8,  which  provides  that  Congress 
shall  enforce  and  implement  this  Article  by  appropriate  legislation,"  Congress  will 
have  the  authority  to  adopt  remedies  for  any  purported  violation  of  the  Amendment. 
Congress,  for  example,  could  provide  for  correcting  a  threatened  budget  imbalance 
or  overspending  through  sequestration,  rescission  or  other  devices.  In  addition,  sec- 
tion 8  logically  gives  Congress  the  power  to  limit  the  types  of  remedies  that  might 
be  ordered  by  a  court.  This  power  is  consistent  with  Article  III,  delegation  of  author- 
ity to  Congress  to  define  and  limit  the  jurisdiction  of  the  federal  courts,  and  would 
allow  Congress,  for  example,  to  deny  courts  the  ability  to  order  injunctive  relief  for 
violations  of  the  Amendment.  Congress  has  adopted  such  limitations  in  other  con- 
texts. See  e.g.,  Norris-LaGuardia  Act,  29  U.S.C.  101-115  (prohibiting  courts  from  en- 
tering injunctions  in  labor  disputes);  Federal  Anti-Injunction  Act,  28  U.S.C.  §2283 
(prohibiting  federal  courts  from  enjoining  state  court  proceedings);  Tax  Injunction 
Act,  26  U.S.C.  §  7421(a)  (prohibiting  suits  to  restrain  the  assessment  or  collection 
of  taxes). 

These  powers  given  to  Congress  will  compound  the  courts'  self-imposed  prudential 
concerns,  with  the  result  that  the  courts  will  be  even  more  hesitant  to  order  intru- 
sive remedies  for  ostensible  violations  of  the  Amendment.  Courts  regularly  defer  to 
remedies  that  have  been  crafled  by  Congress.  This  deference  is  shown  even  in  cases 
involving  the  vindication  of  individual  rights.  The  Supreme  Court,  for  example,  has 
held  that  Congress  may  adopt  procedures  limiting  the  remedies  available  in  so- 
called  Bivens  actions,  which  are  actions  brought  against  federal  officials  for  the  vio- 
lation of  an  individual's  constitutional  rights.  See  Bush  v.  Lucas,  462  U.S.  367,  388- 
90  (1983)  (no  Bivens  remedy  for  violation  of  federal  employee's  First  Amendment 
rights  where  Congress  has  provided  remedial  procedures  under  civil  service  laws). 
Similarly,  in  devising  a  judge-made  remedy  for  violations  of  the  Fifth  Amendment 
privilege  against  self-incrimination  in  Miranda  v.  Arizona,  384  U.S.  436  (1966),  the 
Court  recognized  that  "Congress  and  the  States  are  free  to  develop  their  own  safe- 
guards" to  redress  violations  of  the  privilege  and  that  such  alternative  remedies 
would  be  respected  by  the  courts.  See  id.  at  490.  Moreover,  even  if  Congress  does 
not  exercise  the  authority  granted  to  it  under  section  8,  the  courts  wiU  undoubtedly 
be  aware  of  Congress'  ability  to  limit  the  relief  that  courts  may  grant,  and  this 
awareness  in  and  of  itself  will  likely  check  any  tendency  on  the  part  of  the  courts 
to  develop  their  own  creative  remedies  for  violations  of  the  balanced  budget  require- 
ment. 

V.  The  Amendment's  Efficacy 

Some  have  suggested  that  the  federal  courts'  limited  role  in  enforcing  the  Bal- 
anced Budget  Amendment  makes  the  Amendment  a  "paper  tiger."  Their  premise  is 
that,  unless  the  courts  are  there  to  coerce  compliance  at  every  turn,  the  political 
branches  will  flout  their  constitutional  responsioilities.  These  critics  do  not  argue 
for  a  greater  role  for  the  courts  so  much  as  they  dismiss  the  Amendment  as  a  feck- 
less exercise.  In  my  view,  this  critique  is  mistaken:  it  is  based  on  a  distorted  view 
of  the  Constitution  and  ignores  the  practical  experience  of  over  two  centuries. 

First,  of  course,  the  point  is  not  that  the  courts  will  never  be  there;  it  is  that  we 
need  not  fear  an  avalanche  of  litigation,  with  the  courts  regularly  reviewing  fiscal 
decisions  and  effectively  usurping  the  proper  functions  of  the  political  branches. 
Where  the  judicial  power  can  properly  oe  invoked,  it  will  most  likely  be  reserved 
to  address  serious  and  clear  cut  violations. 

More  importantly,  Members  of  Congress  and  Presidents  seek  to  conform  their  ac- 
tions to  constitutional  norms,  not  because  of  external  threats  of  judicial  coercion,  but 
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primarily  because  of  their  own  fidelity  to  constitutional  principles.  After  all,  it  is  not 
only  judges  who  must  take  an  oath  of  allegiance  to  the  Constitution.  Just  as  the 
vast  majority  of  citizens  obey  the  law  because  they  want  to — not  because  they  fear 
the  police — so  too  those  who  serve  in  the  political  branches  feel  constrained  by  con- 
stitutional requirements  and  strive  to  obey  them,  whether  backed  by  judicial  sanc- 
tion or  not.  Congress,  for  example,  has  dutifully  provided  for  a  census  every  ten 
years  since  the  1790's,  as  required  by  the  Constitution,  without  court  order.  Even 
in  an  area  as  unreviewable  and  murky  as  the  War  Powers,  the  political  branches 
strive  to  comply  with  constitutional  norms.  And  the  Senate  has  always  administered 
responsibly  its  sole  power  to  try  cases  of  impeachment,  without  allowing  such  trials 
to  degenerate  into  Kangaroo  courts,  even  though  the  exercise  of  that  power  is  not 
subject  to  the  check  of  judicial  review.  See  Nixon  v.  United  States,  113  S.  Ct.  732 
(1993).  As  Judge  Williams  put  it  in  the  Nixon  case: 

If  the  Senate  should  ever  be  ready  to  abdicate  its  responsibilities  to 
schoolchildren,  or,  moved  by  Caligula's  appointment  of  his  horse  as  senator, 
to  an  elephant  from  the  National  Zoo,  the  republic  will  have  sunk  to  depths 
from  which  no  court  could  rescue  it.  And  if  the  senators  try  to  ignore  the 
clear  requirement  of  a  two-thirds  vote  for  conviction,  they  will  have  to  con- 
tend with  public  outrage  that  will  ultimately  impose  its  sanction  at  the  bal- 
lot box.  Absent  judicial  review,  the  Senate  takes  sole  responsibility  for  its 
impeachment  procedures  as  a  full-fledged  constitutional  actor,  just  as  the 
framers  intended.  (Nixon  v.  United  States.  938  F.2d  239,  246  (D.C.  Cir. 
1991)  (footnote  omitted),  affd,  113  S.  Ct.  732  (1993).) 

For  over  200  years,  day  after  day,  the  business  of  government  has  gone  forward 
in  prescribed  channels,  with  judicial  enforcement  the  exception,  not  tne  rule.  The 
Balanced  Budget  Amendment  will  be  effective  without  judges  hovering  at  Congress' 
elbow;  the  Congress  will  carry  it  out  and  it  will  achieve  its  intended  results. 

Finally,  we  can  rest  assured  that  the  Amendment  will  be  policed  through  the  most 
effective  enforcement  mechanism  of  all — the  watchfulness  and  wrath  of  the  Amer- 
ican people.  Cf.  United  States  v.  Richardson,  418  U.S.  166,  179  (1974): 

In  a  very  real  sense,  the  absence  of  any  particular  individual  or  class  to 
litigate  [claims  for  violation  of  the  Statements  and  Accounts  Clause,  Art.  I, 
Sec.  9,  CI.  7]  gives  support  to  the  argument  that  the  subject  matter  is  com- 
mitted to  the  surveillance  of  Congress,  and  ultimately  to  the  political  proc- 
ess. Any  other  conclusion  would  mean  that  the  Founding  Fathers  intended 
to  set  up  something  in  the  nature  of  an  Athenian  democracy  or  a  New  Eng- 
land town  meeting  to  oversee  the  conduct  of  the  National  Government  by 
means  of  lawsuits  in  federal  courts.  .  .  .  [TJhat  the  Constitution  does 
not  afford  a  judicial  remedy  does  not,  of  course,  completely  disable  the  citi- 
zen who  is  not  satisfied  with  the  "ground  rules"  established  by  the  Congress 
for  reporting  expenditures  of  the  Executive  Branch.  Lack  of  standing  within 
the  narrow  confines  of  Art.  Ill  in  jurisdiction  does  not  impair  the  right  to 
assert  his  views  in  the  political  forum  or  at  the  polls. 

The  requirements  of  the  Balanced  Budget  Amendment  are  not  like  those  of  the 
Appointments  Clause  or  the  Emoluments  Clause,  which  could  be  violated  with  vir- 
tually no  political  fadlout.  Rather,  they  touch  upon  one  of  the  core  political  concerns 
of  the  people.  Does  anyone  seriously  maintain  that  Congress  could  thumb  its  nose 
at  a  constitutional  balanced  budget  requirement  with  impunity?  Or  play  fast-and- 
loose  with  it  and  escape  political  retribution?  It  is  precisely  in  areas  like  this,  where 
the  political  check  is  so  potent,  that  we  can  safely  trust  in  its  eflicaty. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you  very  much,  Mr.  Barr. 
Dr.  Niskanen. 

STATEMENT  OF  WILLIAM  A.  NISKANEN,  CHAIRMAN,  THE  CATO 

INSTITUTE 

Mr.  NiSKANEN.  Mr.  Chairman  and  members  of  the  committee, 
may  I  make  three  points  in  my  remarks.  First,  I  strongly  support 
the  objectives  of  the  contract  version  of  the  amendment,  including 
the  three-fifths  vote  for  both  an  increase  in  the  public  debt  and  for 
an  increase  in  taxes.  Moreover,  I  have  supported  such  an  amend- 
ment over  the  very  long  period  of  time  in  which  there  was  a  rea- 
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sonable  expectation  that  a  Democratic  majority  of  Congress  would 
choose  the  means  by  which  the  amendment  would  be  implemented. 
So  I  would  be  comfortable  with  the  outcomes,  not  necessarily  in 
every  detail  but  in  general,  whether  Congress  is  controlled  by  the 
Democrats  or  by  the  Republicans. 

Second,  for  all  of  my  longstanding  endorsement  of  a  constitu- 
tional amendment  with  these  general  provisions,  I  have  several  se- 
vere technical  reservations  about  the  language  of  the  contract  ver- 
sion of  the  amendment.  Let  me  briefly  summarize  those. 

First,  sections  1  and  2  are  expressed  in  terms  of  estimates  or 
forecasts  of  outlays  and  receipts.  That  puts  an  extraordinary 
amount  of  responsibility  on  people  much  like  myself  in  CBO  and 
in  the  Joint  Committee  on  Taxes  to  resolve  the  uncertainties,  and 
it  also  in  effect  delegates  to  employees  of  Congress  the  decisions  as 
to  whether  a  supermajority  vote  is  required  on  these  two  matters. 
That  is  a  situation  that  is  an  invitation  to  controversy  and  is  a 
wholly  unnecessary  way  to  express  the  amendment. 

Second,  the  amendment  does  not  include  a  protection  against  un- 
funded mandates.  In  addition  to  the  merits  of  the  case  for  protec- 
tion against  unfunded  mandates,  my  own  judgment  is  that  some 
protection  is  a  necessary  condition  for  the  amendment  to  be  ratified 
by  three-fourths  of  the  States. 

My  own  judgment  is  that  the  worst  possible  outcome  is  for  Con- 
gress to  report  out  a  weak  version  of  the  amendment  to  get  Con- 
gress off  the  hook  of  the  generally  broad  popular  support  for  such 
an  amendment,  and  then  have  it  die  in  the  States  for  failure  to  ad- 
dress the  particular  concerns  of  State  and  local  governments. 

Third,  the  amendment  does  not  constrain  Congress  from  approv- 
ing measures  that  would  lead  to  a  deficit  or  increased  receipts  in 
the  subsequent  fiscal  year.  The  special  vote  required  is  only  specific 
to  the  immediate  fiscal  year,  but  Congress,  of  course,  takes  many 
actions  that  would  affect  the  deficit  and  taxes  in  subsequent  years. 

In  addition,  the  section  1  provision  requires  that  actual  outlays 
be  constrained  to  the  forecasted  outlays.  In  a  recession  that  would 
require  cutting  a  variety  of  discretionary  programs  to  offset  the 
automatic  increase  in  entitlement  outlays. 

Last,  the  amendment  in  the  contract  version  is  extraordinarily 
wordy.  It  has  several  redundant  sections  and  several  sections  that 
I  think  can  be  eliminated  entirely. 

In  summarv  I  strongly  support  the  objectives  of  the  proposed 
amendment,  but  I  urge  the  committee  to  consider  an  alternate 
model  addressed  to  our  shared  objectives.  I  have  prepared  such  an 
alternate  model.  I  have  been  working  on  these  matters  for  roughly 
20  years  and  have  been  an  advisor  to  all  of  the  amendments  that 
have  been  brought  to  Congress  in  that  period  of  time.  Let  me  read 
my  particular  proposal  very  quickly.  It  totals  125  words  and  ad- 
dresses the  several  problems  that  I  have  mentioned  and  that  of 
several  other  members  of  the  panel. 

Section  1,  Congress  may  not  increase  the  limit  on  the  public  debt 
of  the  United  States  without  the  approval  of  three-fifths  of  the 
Members  of  each  House.  That  is  in  effect  section  6  of  the  contract 
version.  As  Mr.  Barr  expressed,  it  is  the  one  solid  enforcement 
mechanism  that  is  independent  of  estimates  in  this  whole  process. 
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Section  2,  Congress  may  not  levy  a  new  tax  or  increase  the  rate 
or  base  of  an  existing  tax  wdthout  the  approval  of  three-fifths  of  the 
Members  of  each  House.  That  again  abstracts  from  any  problems 
of  estimating  whether  a  particular  tax  bill  increases  receipts.  It 
also  provides  an  extraordinary  stability  to  the  structure  of  the  Tax 
Code  that  would  reduce  the  amount  of  rent-seeking  and  rent-de- 
fending activities  that  is  characteristic  of  most  tax  legislation. 

Section  3,  State  and  local  governments  must  be  compensated  for 
the  necessary  additional  costs  of  any  new  Federal  mandate  specific 
to  these  governments.  In  the  absence  of  such  compensation,  State 
and  local  governments  need  not  implement  such  mandates.  That 
protects  State  and  local  governments  from  the  necessary  additional 
costs  of  new  Federal  mandates  that  are  specific  to  such  govern- 
ments. At  the  same  time,  it  protects  the  Federal  Treasury  in  sev- 
eral ways.  It  applies  only  to  new  mandates.  The  costs  that  must 
be  reimbursed  are  only  the  necessary  additional  costs  of  meeting 
the  mandate,  not  whatever  the  State  government  charges  for  it. 
And  third,  it  is  specific  to  mandates  that  are  for  State  and  local 
governments,  not  for  laws  of  general  application. 

Section  4,  sections  1  through  3  of  the  article  shall  be  suspended 
in  any  fiscal  year  during  which  a  declaration  of  war  is  in  effect.  I 
am  strongly  in  opposition  to  the  idea  that  one  may  declare  an 
emergency  by  majority  in  a  way  that  would  suspend  a  constitu- 
tional supermajority. 

Section  5,  this  article  shall  be  effective  beginning  in  the  second 
fiscal  year  after  ratification. 

One  hundred  twenty-five  words,  consistent  with  the  crisp  and 
maiestic  language  of  most  of  our  Constitution  and  its  amendments. 
I  tnink  it  addresses  the  major  concerns  of  those  who  have  sup- 
ported these  types  of  measures  over  the  many  years. 

Thank  you. 

[The  prepared  statement  of  Mr.  Niskanen  follows:] 

Prepared  Statement  of  William  A.  Niskanen,  Chairman,  the  Cato  Institute 

Mr.  Chairman  and  members  of  the  committee,  you  face  a  rare  opportunity  to  draft 
and  approve  a  major  change  in  the  federal  fiscal  constitution.  I  have  worked  to  pro- 
mote this  opportunity  for  over  20  years  as  a  founder  of  the  National  Tax  Limitation 
Committee,  a  member  of  the  committee  that  drafted  Proposition  1  in  California,  the 
chairman  of  the  committee  that  drafted  the  Headlee  amendment  in  Michigan,  and 
as  an  adviser  and  supporter  of  each  of  the  proposed  federal  amendments  considered 
by  Congress  beginning  in  1982. 

At  previous  hearings  on  the  proposed  amendments,  most  of  my  testimony  devel- 
oped the  case  for  new  fiscal  rules.  For  the  first  time,  that  no  longer  seems  necessary. 
I*ublic  opinion  polls  have  long  indicated  more  than  75  percent  support  for  a  bal- 
anced budget  amendment.  The  legislatures  of  more  than  30  states  have  endorsed 
a  resolution  requesting  Congress  to  approve  a  balanced  budget/tax  limitation 
amendment  and  authorizing  a  constitutional  convention  to  draft  such  an  amend- 
ment if  Congress  fails  to  act.  More  than  two-thirds  of  the  Senate  approved  a  pro- 
posed amendment  with  strong  provisions  on  federal  deficits,  taxes,  ana  new  uncom- 
pensated mandates  in  1982.  A  similar  amendment  with  a  stronger  balanced  budget 
rule,  a  weaker  tax  rule,  and  no  mandate  provision  failed  to  pass  the  House  by  only 
seven  votes  in  1990.  For  the  first  time  in  40  years.  Republicans  now  have  a  majority 
in  both  the  House  and  the  Senate.  The  Contract  with  America  commits  the  House 
to  a  balanced  budget/tax  limitation  amendment  as  its  first  order  of  business.  And 
most  of  the  governors  would  support  the  amendment  if  it  includes  a  ban  on  new 
uncompensated  mandates. 

A  longer  paper  that  summarizes  the  case  for  new  fiscal  rules  has  been  submitted 
for  the  record.  My  testimony  today  addresses  the  issues  affecting  the  language  of 
the  proposed  amendment. 
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The  Contract  Proposal 

My  first  comments  are  specific  to  the  amendment  proposed  in  the  Contract,  a  ver- 
sion similar  to  that  proposed  by  Representatives  Barton  and  Tauzin  last  year. 

1)  Section  1  requires  a  three-fifths  vote  to  approve  a  budget  for  the  next  fiscal 
year  in  which  estimated  outlays  are  higher  than  estimated  receipts.  Section  2 
requires  a  three-fifths  vote  to  approve  any  bill  that  would  increase  estimated 
receipts,  presumably  in  the  next  fiscal  year.  These  two  primary  substantive  pro- 
visions would  create  several  problems: 

These  provision,  in  effect,  would  delegate  an  extraordinary  authority  to 
force  a  supermajority  to  those  responsiole  for  preparing  the  estimates  of 
total  outlays  and  receipts.  At  best,  such  estimates  are  subject  to  some 
unresolvable  uncertainty,  and  the  authority  to  force  a  super  majority  vote 
would  increase-the  controversy  about  these  estimates. 

These  provisions  would  not  constrain  Congress  from  approving  measures 
that  would  lead  to  a  deficit  or  increased  receipts  in  a  subsequent  fiscal  year. 

The  Section  1  provision  that  actual  outlays  not  exceed  estimated  outlays 
would  require  reducing  some  discretionary  outlays  to  offset  the  increase  in 
entitlement  outlays  during  a  recession. 

2)  Sections  1  and  6  are  redundant.  There  is  no  apparent  reason  to  require 
a  supermajority  vote  on  both  an  expected  deficit  and  on  an  increase  in  the  debt 
limit. 

3)  Sections  3,  5,  7,  and  8  are  unnecessary.  Sections  3  and  5  can  be  imple- 
mented by  statute.  Section  7  does  not  add  to  the  rule  that  any  member  can 
force  a  roll  call  vote.  Section  8  is  probably  inconsistent  with  the  separation  of 
powers. 

4)  Section  4  is  unduly  complicated,  an  invitation  to  abuse,  and  a  self-con- 
tradiction. A  declaration  of  war  should  automatically  waive  the  substantive  pro- 
visions. Congress  should  not  be  able  to  waive  these  provisions  on  a  mere  emer- 
gency resolution.  And  if  "Congress  may  waive  the  provisions  of  this  Article," 
uiis  would  also  waive  this  waiver  provision. 

5)  This  proposed  amendment  does  not  provide  any  protection  of  state  and 
local  governments  against  new  unfunded  mandates.  In  addition  to  the  merits 
of  the  case,  some  mandate  protection  is  almost  surely  necessary  for  the  amend- 
ment to  be  ratified. 

6)  Finally,  the  proposed  amendment  is  unduly  long  and  quite  inconsistent 
with  the  crisp  and  majestic  language  that  is  characteristic  of  the  Constitution 
and  existing  amendments.  In  summary,  I  strongly  support  the  objectives  of  the 
proposed  amendment.  For  the  above  reasons,  however,  I  urge  this  committee  to 
consider  an  alternative  model  addressed  to  our  shared  objectives. 

A  Proposed  "Fiscal  Responsibility"  Amendment 

The  arithmetic  of  the  federal  budget  indicates  that  two  new  fiscal  rules  would  be 
sufficient  to  address  the  concerns  about  total  spending  and  the  deficit:  total  outlays 
minus  total  receipts  equals  the  deficit,  which  in  turn  equals  the  increase  in  the  pub- 
lic debt.  Rules  that  limit  any  two  of  these  variables  also  limit  the  others.  The  con- 
siderations that  bear  on  the  design  of  a  proposed  amendment  include  the  choice  of 
which  two  variables  to  limit,  whether  the  limits  should  be  on  the  exp>ected  or  actual 
levels  of  these  variables,  and  the  voting  rule  required  for  changing  the  limits.  And 
one  additional  rule,  of  course,  would  be  necessary  to  address  uncomjiensated  man- 
dates. 

The  most  efficient  way  to  summarize  the  issues  that  bear  on  the  choice  of  these 
rules  is  to  start  with  my  preferred  version  of  a  fiscal  amendment  and  then  to  ex- 
plain my  reasons  for  choosing  the  specific  proposed  rules.  I  have  been  involved  in 
the  design  of  proposed  fiscal  amendments  (a  few  of  which  have  been  approved)  for 
over  20  years,  and  the  following  proposed  amendment  reflects  this  experience  and 
some  evolution  of  my  views.  This  proposal  also  reflects  my  reverence  for  constitu- 
tional language.  The  first  five  words  of  the  First  Amendment,  I  suggest,  are  among 
the  most  beautiful  phrases  in  the  English  language:  "Congress  shall  make  no 
law.     .     .     ." 

The  Fiscal  Responsibility  Amendment 

Section  1.  Congress  may  not  increase  the  limit  on  the  public  debt  of  the  United 
States  without  the  approval  of  three-fifths  of  the  members  of  each  House. 

Section  2.  Congress  may  not  levy  a  new  tax  or  increase  the  rate  or  base  of  an 
existing  tax  without  the  approval  of  three-fifths  of  the  members  of  each  House. 
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Section  3.  State  and  local  governments  must  be  compensated  for  the  necessary  ad- 
ditional costs  of  any  new  federal  mandates  specific  to  these  governments.  In  the  ab- 
sence of  such  compensation,  state  and  local  governments  need  not  implement  such 
mandates. 

Section  4.  Sections  1  through  3  of  this  Article  shall  be  suspended  in  any  fiscal 
year  during  which  a  declaration  of  war  is  in  effect. 

Section  5.  This  Article  shall  be  effective  beginning  in  the  second  fiscal  year  after 
ratification. 

The  primary  consideration  that  leads  me  to  prefer  a  focus  on  debt  totals  and  in- 
creases in  tax  rates  is  to  avoid  the  problems  of  a  direct  vote  on  the  budget  totals. 
Congress  does  not  (and  should  not)  vote  to  approve  the  actual  levels  of  total  outlays, 
receipts,  and  the  deficit,  because  each  of  tnese  variables  is  subject  to  both  esti- 
mation errors  and  forecast  errors.  Since  1976,  based  on  the  Congressional  Budget 
Act  of  1974,  Congress  has  voted  to  approve  a  budget  resolution  establishing  target 
levels  of  total  outlays,  receipts,  and  tne  deficit  and  the  allocation  of  outlays  among 
the  major  programs.  This  resolution,  however,  has  no  force  of  law  and  has  not  been 
sufficient  to  constrain  the  growth  of  the  budget  totals.  Requiring  a  supermajority 
rule  to  approve  the  budget  resolution  would  only  increase  the  controversies  about 
possible  biases  of  the  forecast  of  outlays  and  receipts.  My  preference  is  to  focus  the 
supermajority  votes  on  two  types  of  bills  that  Cfongress  has  addressed  since  the 
dawn  of  the  Republic:  the  bill  to  authorize  an  increase  in  the  limit  on  the  public 
debt  and  on  any  bill  to  increase  any  tax.  These  rules  are  substantially  invariant  to 
changes  in  budget  accounting  and  national  income  accounting,  avoiding  the  problem 
of  other  more  formulate  versions  of  these  rules. 

A  firmer  limit  on  the  public  debt  would  constrain  annual  deficits  without  requir- 
ing either  an  estimated  or  actual  balance  of  outlays  and  receipts  in  any  fiscal  year. 
Moreover,  this  approach  would  ease  the  problems  of  transition  from  the  current 
lai^e  deficit  to  an  expected  balance;  prior  to  the  effective  date  of  the  amendment, 
Congress  could  set  a  limit  on  the  public  debt  that  would  permit  a  transition  to  an 
expected  balance  over  a  period  of  years.  At  such  time  that  an  expected  balance  is 
in  prospect,  the  limit  on  tne  public  debt  should  be  set  to  permit  borrowing  to  finance 
the  unexpected  increase  in  outlays  and  decline  in  receipts  that  has  been  characteris- 
tic of  U.S.  recessions.  There  is  a  legitimate  concern  that  a  limit  on  the  public  debt 
would  be  "gamed"  by  declaring  some  types  of  borrowing  to  be  outside  tne  limit  or 
by  forcing  an  increase  in  the  limit  to  avoid  an  outlay  reduction  or  tax  increase  dur- 
ing a  recession,  but  this  problem  seems  smaller  than  our  current  deficit  problem. 

My  proposed  tax  limit  would  require  a  supermajority  vote  to  increase  any  tax, 
which  would  avoid  the  controversies  about  wnether  a  specific  tax  change  or  set  of 
tax  changes  would  increase  total  receipts.  Of  course,  the  federal  tax  code  is  far  from 
perfect,  and  this  proposed  rule  would  also  increase  the  vote  required  for  a  revenue- 
neutral  tax  reform.  This  seems  like  a  small  price  to  pay,  however,  to  reduce  the  con- 
tinuous rent-seeking  and  rent-defending  costs  of  a  tax  code  that  is  subject  to  fre- 
quent revision.  This  proposed  limit  would  provide  a  much  needed  stability  to  the 
structure  of  the  tax  code.  My  preference  would  be  to  include  tariffs  in  this  limit, 
but  not  user  fees.  This  limit  would  also  be  subject  to  some  gaming.  Primarily  affect- 
ing the  definition  of  user  fees,  but  again  this  problem  should  be  relatively  minor. 

Although  not  explicit,  the  proposed  super  majority  rules  to  increase  the  debt  limit 
or  any  tax  is  effectively  three-fifths  of  each  House  plus  the  president.  If  the  presi- 
dent does  not  support  these  changes,  of  course,  the  Constitution  already  authorizes 
the  president  to  force  a  two-thirds  rule  on  both  issues.  The  amendment  must  use 
the  same  supermajority  rule  for  both  the  debt  limit  and  taxes  to  avoid  a  bias  in  the 
source  of  new  financing. 

The  objective  of  the  mandate  rule,  of  course,  is  to  prevent  the  federal  government 
from  exploiting  the  state  and  local  tax  base  for  federal  purposes.  The  specific  word- 
ing of  the  proposed  rule  is  also  chosen  to  prevent  state  ana  local  governments  from 
exploiting  the  federal  tax  base.  Compensation  is  required  only  lor  new  mandates 
after  the  effective  date  of  the  amendment.  Compensation  must  cover  only  the  nec- 
essary additional  costs  of  meeting  a  mandate,  not  whatever  a  state  or  local  govern- 
ment might  spend  for  this  general  objective.  And  compensation  is  required  only  for 
mandates  that  are  specific  to  state  and  local  governments,  not  for  laws  or  regula- 
tions of  general  application  to  which  individuals  and  private  organizations  are  also 
subject.  The  proposed  rule  would  be  enforced  primarily  by  allowing  state  and  local 
governments  to  not  implement  the  mandate  if  the  prescribed  compensation  is  not 
made. 

The  case  for  the  last  two  sections  of  the  proposed  amendment  is  simpler.  Any  po- 
tential aggressor  should  be  warned  that  these  limits  would  be  suspended  upon  the 
declaration  of  war;  this  would  also  increase  the  incentive  to  force  a  declaration  of 
war  as  a  condition  for  authorizing  a  major  military  activity.  And  some  lag  between 


79 

ratification  and  the  efTective  date  of  the  amendment  is  necessary  to  permit  the  ad- 
ministration and  Congress  to  adjust  to  the  new  fiscal  rules. 

My  thanks  for  your  attention.  You  have  a  unique  opportunity  to  put  our  fiscal 
house  in  order.  Now  is  the  time  for  a  new  fiscal  constitution.  Do  it  right.  Seize  the 
day! 

Mr.  Hyde.  Thank  you,  Dr.  Niskanen. 
Dr.  Martin  Anderson. 

STATEMENT  OF  MARTIN  ANDERSON,  SENIOR  FELLOW,  THE 
HOOVER  INSTITUTION 

Mr.  Anderson.  Thank  you,  Mr.  Chairman.  After  I  received  your 
invitation  to  testify,  I  reviewed  my  balanced  budget  amendment  re- 
search file,  which  I  have  been  accumulating  for  the  last  15  years, 
and  what  struck  me  was  the  timelessness  of  the  arguments  on  both 
sides,  many  of  which  have  been  repeated  here  this  morning. 

For  the  better  part  of  two  decades  the  arguments  for  and  against 
have  not  changed.  The  only  thing  that  is  different  is  the  size  of  our 
national  debt,  the  size  of  our  annual  interest  payment,  and  the  size 
of  the  Federal  deficit.  The  arguments  and  concerns  on  both  sides 
of  this  important  issue  have  been  crystal  clear  for  many  years. 

The  great  benefit  of  a  sound  and  balanced  budget  amendment  in 
the  Constitution  would  be  the  sure  and  certain  knowledge  that 
Congress  would,  without  question,  control  the  growth  of  spending 
so  that  the  Federal  budget  would  be  balanced  within  a  reasonable 
period  of  time  and  would  keep  it  balanced  from  then  on.  If  that 
happened,  there  would  be  a  sea  change  in  business  confidence  as 
more  and  more  people  came  to  believe  and  trust  in  the  fiscal  integ- 
rity of  our  Government. 

Just  knowing  that  the  taxpayers'  money  was  going  to  be  spent 
carefully  and  that  the  budget  was  really  going  to  oe  balanced  I  be- 
lieve would  have  a  powerful,  positive  impact  and  would  be  trans- 
lated quickly  into  lower  interest  rates,  more  new  jobs,  less  infla- 
tion, and  higher  economic  growth.  Maybe  the  most  interesting 
question  is  why  something  so  obviously  good  for  our  economy  and 
so  politically  popular  with  the  American  people  has  been  stymied 
for  so  long. 

I  think  the  arguments  fall  into  two  categories: 

Category  one,  the  amendment  won't  work.  We  are  constantly 
warned  that  such  an  amendment  would  be  subject  to  easy  evasion 
by  smart  and  crafty  lawyers  and  accountants  who  would  argue  over 
the  meaning  of  words  such  as  "outlay"  and  "budget,"  conjure  up 
false  revenue  and  spending  forecasts  and,  in  short,  use  every  sub- 
terfuge known  to  undermine  the  intent  of  the  amendment.  I  don't 
believe  it. 

If  there  is  any  concern  the  opponents  of  a  balanced  budget 
amendment  have,  it  is  the  palpable  fear  that  it  would  work  only 
too  well.  Perhaps  what  should  be  said  to  those  who  would  argue 
the  amendment  would  be  ineffective  is,  "OK,  for  argument's  sake, 
I  will  accept  what  you  say,  but  seeing  as  it  would  not  make  any 
difference,  humor  me  and  vote  for  it."  The  truth  is  that  a  constitu- 
tional amendment  requiring  a  balanced  budget  and  limiting  Fed- 
eral spending  would  be  fiscally  powerful. 

If  the  Constitution  says  that  outlays  should  not  exceed  receipts, 
everyone  will  know  exactly  what  it  means  and  all  branches  of  gov- 
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eminent  will  respect  that  command  with  the  same  deference  and 
diligence  accorded  all  other  parts  of  the  Constitution. 

To  argue  otherwise  has  always  seemed  to  me  to  be  a  slur  on  the 
integrity  of  the  American  people  and  especially  so  on  the  integrity 
of  our  elected  and  appointed  Government  officials.  As  a  matter  of 
fact,  would  those  who  argue  that  such  an  amendment  should  not 
be  added  to  the  Constitution  because  it  could  be  easily  cir- 
cumvented have  argued  back  in  1789  that  it  made  no  sense  to  add 
a  short  paragraph  that  said  "Congp^ess  shall  make  no  law  respect- 
ing an  establishment  of  religion  or  abridging  the  freedom  of  speech 
or  of  the  press  or  to  petition  the  Government  for  redress  of  griev- 
ances?" I  mean,  after  all,  how  does  one  define  religion  or  freedom 
of  speech?  What  is  the  press?  What  does  it  mean  to  assemble 
peacefully? 

If  the  Founding  Fathers  had  held  the  meaning  of  the  constitu- 
tional words  in  the  same  kind  of  contempt  implied  by  many  of  the 
opponents  of  a  balanced  budget  amendment,  perhaps  today  we 
would  not  be  petitioning  our  Government  for  a,  "redress  of  griev- 
ances," in  fiscal  matters. 

Finally,  category  2,  the  amendment  will  work.  We  are  at  the 
same  time  constantly  warned  that  such  an  amendment  will  work 
all  too  well.  Some  seem  to  fear  that  any  control  of  the  growth  of 
spending  will  be  entirely  at  the  expense  of  social  welfare  programs. 
Others  seem  just  as  convinced  that  spending  restraint  will  come  al- 
most exclusively  out  of  the  national  defense.  Still  others  believe  we 
will  see  little  in  the  way  of  spending  control  and  lots  in  the  way 
of  draconian  tax  increases  to  attempt  to  balance  the  budget. 

Now,  economically  they  cannot  all  be  right  at  the  same  time,  but 
they  are  on  to  something.  The  often  unspoken  premise  behind  the 
call  for  a  balanced  budget  amendment  is  the  cry  from  the  people 
in  the  wilderness  outside  the  Washington  beltway  to  limit  Federal 
spending.  With  a  rare  exception  here  and  there,  those  who  want 
this  budget  balanced  want  it  balanced  by  controlling  and  cutting 
Federal  spending,  not  by  raising  any  tax  rates. 

That  is  why  it  is  so  important  that  the  words  of  any  balanced 
budget  amendment  embody  the  idea  of  limiting  Federal  spending 
as  the  only  legitimate  route  to  a  balanced  budget.  There  are  few 
who  would  even  attempt  to  argue  that  the  American  tax  burden  is 
too  light.  Since  1980  alone  annual  Federal  tax  revenues  have  in- 
creased $837  billion— from  $517  bilHon  in  fiscal  year  1980  to 
$1,354  billion  in  fiscal  year  1995.  From  today  until  the  end  of  this 
century.  Federal  taxes  are  forecast  to  increase  automatically  by  an 
average  of  $80  billion  a  year. 

The  issue  that  permeates  the  whole  question  of  a  balanced  budg- 
et amendment  is  spending,  not  taxes,  and  the  problem  is  that  the 
current  rules  of  the  economic  political  game  make  it  virtually  im- 
possible to  balance  the  budget.  I  would  argue  it  is  similar  to  the 
old  economic  example  of  a  half  dozen  people  who  go  out  to  dinner 
and  beforehand  agree  to  split  the  bill  evenly  among  themselves  re- 
gardless of  what  any  particular  diner  orders.  Given  that  set  of 
rules,  every  dinner  partner  has  a  strong  incentive  to  order  the  most 
expensive  dish  on  the  menu  even  though  the  total  bill  would  far 
exceed  what  any  one  of  them  wishes  to  pay  for  dinner. 
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The  solution  is  to  change  the  rules.  Let  each  person  pay  only  for 
what  he  or  she  orders  or  agree  beforehand  on  the  total  amount  that 
could  be  ordered.  That  is  precisely  what  a  balanced  budget  amend- 
ment would  do:  Change  the  rules. 

Let  me  just  close  by  saying  that  maybe  the  person  who  said  it 
best  was  a  fellow  named  Ronald  Reagan  in  his  second  inaugural 
address.  "We  must  act  now  to  protect  future  generations  from  Gov- 
ernment's desire  to  spend  its  citizens'  money  and  tax  them  into  ser- 
vitude when  the  bills  come  due.  Let  us  make  it  unconstitutional  for 
the  Federal  Government  to  spend  more  than  the  Federal  Govern- 
ment takes  in." 

Thank  you. 

[The  prepared  statement  of  Mr.  Anderson  follows:] 

Prepared  Statement  of  Martin  Anderson,  Senior  Fellow,  the  Hoover 

Inotitution 

After  I  received  your  invitation  to  testify  today  I  reviewed  my  balanced  budget 
amendment  file — a  three  foot  long  file  that  I  have  been  accumulating  since  the  late 
1970s,  a  file  of  analyses  and  writing,  of  articles  and  news  clips,  both  pro  and  con. 

What  struck  me  was  the  timelessness  of  the  arguments  on  both  sides.  For  the  bet- 
ter part  of  two  decades  the  arguments  for  and  against  have  not  changed.  The  only 
thing  that  is  different  is  the  size  of  our  national  debt,  the  size  of  the  annual  interest 
payment,  and  the  size  of  the  federal  deficit. 

The  arguments  and  concerns  on  both  sides  of  this  important  issue  have  been  crys- 
tal clear  for  maiw  years. 

The  viHues  of  a  balanced  budget  achieved  by  sensible  spending  control  are  not 
seriously  questioned.  The  certain  prospects  of  just  moving  toward  a  balanced  budget 
as  of  a  certain  date  would  have  an  enormous  psychological  effect  on  our  economy. 

Economists  have  a  difficult  time  incorporating  uncertainty  into  the  mathematical 
forecasting  models  they  build.  And  large  and  growing  proiected  deficits  hang  like 
a  black  cloud  over  investment  decisions  that  inoividuals  ana  businesses  must  make. 
A  lot  of  what  passes  for  Keynesian  economics  today  is  not  veiy  good  economics,  but 
on  some  things  John  Maynard  Keynes  was  right  on  target.  He  emphasized  in  his 
book,  The  General  Theory  of  Employment  Interest  and  Money  that  economic  pros- 
perity is  excessively  dependent  on  a  political  and  social  atmosphere  which  is  conge- 
nial to  the  average  businessman."  That  was  written  sixty  years  ago  and  it  is  still 
right. 

The  great  benefit  of  a  sound  balanced  budget  amendment  in  the  Constitution 
would  be  the  sure  and  certain  knowledge  that  Congress  would,  without  question, 
control  the  growth  of  spending  so  that  the  federal  budget  would  be  balanced  within 
a  reasonable  period  of  time — and  would  keep  it  balanced  from  then  on.  There  would 
be  a  sea  change  in  business  confidence  as  more  and  more  people  came  to  believe 
and  trust  in  the  fiscal  integrity  of  our  government. 

Just  knowing  that  the  taxpayers'  money  was  going  to  be  spent  carefully  and  that 
the  budget  was  really  going  to  be  balanced  would  have  a  powerful,  positive  impact 
that  would  be  translated  quickly  into  lower  interest  rates,  more  new  jobs,  less  infla- 
tion, and  higher  economic  growth. 

Perhaps  the  most  interesting  question  is  why  something  so  obviously  good  for  our 
economy  and  so  politically  popular  with  the  American  people  has  been  stymied  for 
80  long.  The  arguments  against  this  mandate  for  fiscal  responsibility  seem  to  fall 
into  two  categories: 

1)  It  Won't  Work.  We  are  constantly  warned  that  such  an  amendment  would  be 
subject  to  esisy  evasion  by  smart  and  crafty  lawyers  and  accountants  who  would 
argue  over  the  meaning  of  words  such  as  outlay"  and  "budget,"  conjure  up  false 
revenue  and  spending  forecasts  and,  in  short,  use  every  subterfuge  known  to  under- 
mine the  intent  of  the  amendment. 

I  don't  believe  it. 

If  there  is  any  concern  the  opponents  of  a  balanced  budget  amendment  have,  it 
is  the  palpable  fear  that  it  would  work  only  too  well.  Perhaps  what  should  be  said 
to  those  who  argue  that  the  amendment  would  be  ineffective  is:  "O.K.,  for  argu- 
ment's sake,  I'll  accept  what  you  say  but,  seeing  as  it  would  not  make  any  dif- 
ference, humor  me  and  vote  for  it." 

The  truth  is  that  a  constitutional  amendment  requiring  a  balanced  budget  and 
limiting  federal  spending  would  be  fiscally  powerful. 
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K  the  Constitution  says  that  outlays  should  not  exceed  receipts  everyone  will 
know  exactly  what  it  means  and  all  branches  of  government  will  respect  that  com- 
mand with  the  same  deference  and  diligence  accorded  all  other  parts  of  the  Con- 
stitution. 

To  argue  otherwise  has  always  seemed  to  me  to  be  a  slur  on  the  integrity  of  the 
American  people,  and  especially  so  on  the  integrity  of  our  elected  and  appointed  gov- 
ernment oificials. 

Would  those  who  argue  that  such  an  amendment  should  not  be  added  to  the  Con- 
stitution because  it  could  be  easily  circumvented  have  argued  in  1789  that  it  made 
no  sense  to  add  a  short  paragraph  that  said  "Congress  shall  make  no  law  respecting 
an  establishment  of  rebgion,  or  prohibiting  the  Tree  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the  people  peaceable  to  assem- 
ble, and  to  petition  the  government  for  redress  of  grievances?"  After  all,  how  does 
one  define  religion,"  or  "freedom  of  speech?"  What  is  the  "press?"  What  does  it 
mean  to  "assemble"  peaceablv? 

If  the  Founding  Fathers  had  held  the  meaning  of  Constitutional  words  in  the 
same  kind  of  contempt  implied  by  many  of  the  opponents  of  a  balanced  budget 
amendment  perhaps  today  we  would  not  be  petitioning  our  government  for  a  're- 
dress of  grievances   in  fiscal  matters. 

(2)  It  Will  Work.  We  are  also — at  the  same  time — constantly  warned  that  a  bal- 
anced budget  amendment  will  woric  all  too  well.  Some  seem  to  fear  that  any  control 
of  the  growth  of  spending  wUl  be  entirely  at  the  expense  of  social  welfare  programs. 
Others  seem  just  as  convinced  that  spending  restraint  will  come  almost  exclusively 
out  of  national  defense.  And  still  others  believe  we  will  see  little  in  the  way  of 
spending  control  and  lots  in  the  way  of  draconian  tax  increases  to  attempt  to  bal- 
ance the  budget.  Economically  they  can't  all  be  right,  but  they  are  on  to  something. 

The  often  unspoken  premise  behind  the  call  for  a  balanced  budget  amendment  is 
a  cry  from  the  people  in  the  wilderness  outside  the  Washington  Beltway  to  limit 
federal  spending.  With  a  rare  exception  here  and  there,  those  who  want  this  budget 
balanced  want  it  balanced  by  controlling  and  cutting  federal  spending,  not  by  rais- 
ing any  tax  rates. 

That  is  why  it  is  so  important  that  the  words  of  any  balanced  budget  amendment 
embody  the  idea  of  limiting  spending  as  the  only  legitimate  route  to  a  balanced 
budget. 

There  are  few  who  would  even  attempt  to  argue  that  the  American  tax  burden 
is  too  light.  Since  1980  alone,  annual  federal  tax  revenues  have  increased  $837  bil- 
lion—from $517  billion  in  FY  1980  to  $1,354  billion  in  FY  1995.  From  today  until 
the  end  of  this  century  federal  taxes  are  forecast,  to  increase  automatically  by  an 
average  of  $80  billion  a  year. 

Isn't  an  $80  bUlion  tax  increase  every  year,  on  top  of  a  base  of  $1.35  trillion  dol- 
lars, enough? 

Most  Americans  would  probably  say  yes. 

The  issue  that  permeates  the  whole  question  of  a  balanced  budget  amendment  is 
spending,  not  taxes.  Today  our  political  institutions  are  unable  to  override  the  com- 
bined political  power  of  people  with  special  economic  interests,  even  though  taking 
the  national  point  of  view  would  benefit  all.  The  current  rules  of  the  economic  politi- 
cal game  make  it  virtually  impossible.  And  that  is  exactly  how  many  economic  spe- 
cial interest  groups  would  like  to  keep  it. 

Today  what  we  have  is  similar  to  tne  old  economic  example  of  a  half  dozen  people 
who  go  out  to  dinner  and  beforehand  agree  to  split  the  bill  evenly  among  themselves 
regardless  of  what  any  particular  person  orders.  Given  that  set  of  rules,  every  din- 
ner partner  has  a  strong  incentive  to  order  the  most  desirable,  most  expensive  dish 
on  the  menu — even  though  the  total  bill  may  far  exceed  what  any  one  oi  them  wish- 
es to  pay  for  dinner. 

The  solution  is  to  change  the  rules.  One  possibility  would  be  to  have  each  person 
pay  for  only  what  he  or  sne  ordered.  Another  would  be  to  agree  beforehand  on  the 
total  amount  that  could  be  ordered.  The  result  in  each  case  would  be  a  lower  bill 
for  everyone. 

That  is  precisely  what  a  balanced  budget  amendment  would  do:  change  the  rules. 

Perhaps  Ronald  Reagan  said  it  best  in  nis  second  Inaugural  Address: 

We  must  act  not  to  protect  future  generations  from  government's  desire 
to  spend  its  citizens'  money  and  tax  them  into  servitude  when  the  bills 
come  due.  Let  us  make  it  unconstitutional  for  the  Federal  Government  to 
spend  more  than  the  Federal  Government  takes  in. 

In  summary,  I  can't  think  of  anything  that  would  do  more  to  ensure  the  future 
economic  prosperity  of  this  country  than  to  add  a  few  simple,  clear  words  to  our 
Constitution  that  would  mandate  fiscal  responsibility. 


83 

Mr.  Hyde.  I  thank  the  gentleman.  Mr.  Barr,  you  have  to  leave. 
Of  course,  everybody  has  to  leave  fairly  soon,  but  let  me  ask  you 
some  questions  about  enforcement.  What  if  the  President  doesn't 
submit  a  balanced  budget  under  section  3?  What  if  Congress 
doesn't  adopt  the  statement  of  receipts  and  outlays  prior  to  a  fiscal 
year  as  required  in  section  1,  what  happens?  Who  would  enforce 
those  provisions?  Would  any  citizen  have  standing?  What  are  the 
sanctions?  Can  taxpayers  sue  to  force  Congress  or  the  President  to 
act? 

Mr.  Barr.  I  would  say  that  it  is  very  unlikely  that  a  citizen 
would  be  able  to  show  standing  to  bring  a  lawsuit  to  enforce  either 
of  those  provisions  because  in  both  cases  they  have  a  generalized 
grievance.  Moreover,  to  the  extent  that  they  can  show  a  specific  im- 
pact on  them,  then  the  other  aspects  of  standing  would  not  be  es- 
tablished because  you  would  be  unable  to  show  now  a  specific  ac- 
tion by  the  court  could  redress  the  particular  harm  which  they  are 
alleging.  But  I  would  like  to  make  a  broader  point,  which  is  section 
1  really  tries  to  set  forth  the  process  to  be  used  through  the  course 
of  a  fiscal  year. 

You  start  with  a  statement  and  under  what  conditions  that  state- 
ment can  be  revised  and  so  forth,  culminating  in  the  end  of  the  fis- 
cal year  where  things  are  supposed  to  be  in  balance  or  you  have 
a  three-fifths  vote  specifying  the  deficit.  One  of  my  concerns  about 
this  particular  language  in  this  resolution  is  that  by  specifying  all 
of  the  processes  like  that,  it  does  suggest  that  there  may  be  occa- 
sions where  deviations  may  trigger  some  kind  of  enforcement  exter- 
nal to  the  political  branches. 

That  is  why  I  think  it  is  important  to  craft  this  from  a  legal 
standpoint  to  state  that  the  result  that  must  be  achieved  is  at  the 
end  of  the  fiscal  year  and  allow  Congress  to  adopt  the  procedures 
to  get  there,  recognizing  that  they  have  broad  discretion  to  do  so, 
they  can  rely  on  estimates  to  do  so,  and  that  that  political  process 
is  in  play  up  until  the  end  of  the  fiscal  year. 

It  is  only  then  that  a  violation  of  section  1  would  occur,  and  at 
that  point  to  the  extent  someone  could  show  standing,  they  would 
be  able  to  come  in  and  get  a  declaratory  judgment  from  the  court, 
but  that  would  not  put  the  court  in  the  position  of  trying  to 
micromanage  the  budget  and  make  decisions  that  are  best  left  to 
the  political  branches. 

Mr.  Hyde.  You  raised  a  concern  that  a  suit  could  be  brought  in 
a  State  court  to  challenge  the  balanced  budget  amendment  and 
thus  the  Federal  court  standing  requirements  be  circumvented. 
Could  Congress  by  statute  preclude  such  State  court  jurisdiction  or 
would  we  have  to  do  this  through  specific  language  in  the  amend- 
ment, and  if  so,  could  you  suggest  or  submit  language? 

Mr.  Barr.  Yes,  in  my  prepared  statement  I  point  out  that  under 
our  system  State  courts  would  have  jurisdiction  ordinarily,  in  the 
absence  of  any  direction  fi-om  Congress,  to  adjudicate  questions 
under  the  Constitution.  They  are  not  bound  by  the  same  constric- 
tions that  Federal  courts  are  in  terms  of  standing  and  other  limita- 
tions, and  so  conceivably  you  could  have  a  situation  where  State 
courts  got  into  the  act  and  tried  to  intervene  in  the  middle  of  the 
budget  process,  and  that  could  be  protected  against  in  statute,  not 
necessarily  in  the  constitutional  language  itself  That  could  be  pro- 
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tected  against  by  Congress  in  the  enforcement  legislation  and  im- 
plementing legislation  providing  for  exclusive  Federal  jurisdiction, 
which  is  done  in  many  cases. 

Mr.  Hyde.  Mr.  Barr,  I  am  unhappy  with  the  word  "receipts"  in 
the  text.  In  1990,  this  committee  processed  legislation  that  did  be- 
come law  aimed  at  enhancing  our  ability  to  go  to  court  and  collect 
debts.  It  was  about  Federal  court  remedies,  garnishment,  notice  to 
debtors  and  the  rest.  Wouldn't  that  be  a  bill  to  increase  receipts 
under  H.J.  Res.  1  requiring  a  three-fifths  vote  for  passage? 

Mr.  Barr.  My  understanding  is  that  it  would  be,  I  think  that  the 
language  should  really  go  to  increases  in  revenue  rather  than  to  in- 
creases in  receipts.  For  example,  an  effort  by  the  IRS  to  clamp 
down  on  people  avoiding  their  taxes — that  is,  their  established  obli- 
gations to  pay  taxes — to  enhance  receipts,  arguably  would  fall 
under  this  provision,  so  I  think  that  it  should  go  to  revenues  rather 
than  to  receipts. 

Mr.  Hyde.  I  thank  you. 

Dr.  Niskanen,  you  and  I  may  have  an  argument  some  time  about 
declaration  of  war  because  that  is  anachronistic.  Nobody  does  it 
anj^ore.  We  didn't  do  it  in  Vietnam  because  it  would  have  brought 
China  and  Russia  in  and  then  we  would  have  had  to  declare  war 
on  China  and  Russia.  It  is  a  psychological  barrier  that  just  isn't 
crossed  anyinore,  and  therefore  we  could  be  in  a  state  of  danger, 
facing  a  national  security  threat  without  wanting  to  declare  war 
and  globalize  this  but  needing  the  relief  that  the  three-fifths  vote 
might  bar.  So  that  is  my  only  problem  with  your  position,  and  we 
can  talk  about  that  later,  and  I  thank  you  very  much. 

Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Mr.  Anderson,  I  would  like  to  ask  you  for  your  analysis  of  the 
argument  that  requiring  a  balanced  budget  every  year  will  impose 
excessive  rigidity  on  the  economy  and  that  our  goal  should  really 
be  a  balanced  budget  over  the  long  term,  with  surpluses  in  good 
years  and  deficits  in  bad  years.  Could  you  comment  on  that  par- 
ticular line  of  argument  that  is  used  against  the  balanced  budget 
amendment  proposal? 

Mr.  Anderson.  Yes.  I  think  the  critical  thing  here  is  to  divide 
the  short  term  fi^'om  the  long  term,  I  think  you  can  make  an  argu- 
ment that,  for  example,  some  of  the  earlier  proposals  for  a  balanced 
budget  amendment  have  talked  about  a  requirement  to  put  forth 
a  proposal  for  the  next  year  for  a  balanced  budget  amendment,  for 
a  oalanced  budget,  and  it  might  exceed  the  deficit  maybe  by  a 
small  amount,  and  you  could  fix  that  over  a  period  of  a  year  or  two. 

I  think  that  the  problem  we  have  here  is  a  systemic  one.  If  you 
look  at  the  last  20,  25  years,  the  problem  is  tnat  the  deficit  gets 
larger  and  larger.  In  fact,  in  the  paper  this  morning  there  is  a  new 
CBO  analysis  which  analyzes  what  is  likely  to  happen  to  the  deficit 

fiven  current  law,  and  it  shows  it  slowly  accelerating  to  about  $300 
illion  a  year  to  the  end  of  this  century  on  up  to  $400  billion  by 
the  year  2005.  Now,  given  the  normal  caveat  about  the  uncertainty 
of  all  future  estimates,  this  is  the  situation  we  are  in. 

Mr.  Canady.  Now,  what  we  are  dealing  with  here  in  this  amend- 
ment is  a  limitation  on  the  annual  deficit  and  also  a  cap  on  the  na- 
tional debt.  This  does  not  involve  a  proposal,  however,  to  eliminate 
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the  national  debt.  Do  you  think  we  should  extend  our  consideration 
beyond  what  we  see  before  us  here?  Should  we  have  a  national 
debt  of  the  size  that  we  will  have  when  this  amendment  goes  into 
effect? 

Will  that  cause  us  long-term  problems?  Will  this  solve  the  prob- 
lem by  capping  it  at  that  level  or  do  we  need  to  go  further  and  ac- 
tually drawdown  the  debt  or  lower  the  national  debt  that  will  exist 
at  that  time? 

Mr.  Anderson.  Well,  my  personal  predeliction  would  be  some 
day  to  have  a  zero  national  debt,  but  in  the  meantime,  which  may 
be  a  very,  very  long  time,  I  think  the  very  fact  of  passing  a  bal- 
anced budget  amendment,  slowing  the  growth  of  the  deficit,  what 
would  happen  is  that  I  think  that  would  translate  into  greater  eco- 
nomic growth.  The  actual  critical  problem  of  the  Federal  debt  or 
the  Federal  deficit  is  its  size  and  relationship  to  our  economy,  and 
if  we  can  ensure  st3ady  powerful  economic  growth,  the  Federal 
debt  as  a  problem  will  get  smaller  and  smaller  every  year.  I  think 
that  is  the  best,  most  effective  way  to  do  it. 

Mr.  Canady.  Now,  you  mentioned  the  critical  question  is  the  size 
of  the  debt  in  relationship  to  our  economy.  Do  you  think  there  is 
an  optimum  size  for  the  national  debt? 

Mr.  Anderson.  Yes,  zero. 

Mr.  Canady.  OK  All  right.  Mr.  Niskanen,  would  you  like  to  com- 
ment on  that  same  question? 

Mr.  Niskanen.  It  is  not  important  to  balance  the  budget  eveiy 
year.  In  a  situation  in  which  expenditures  are  unusually  high,  sucn 
as  during  a  war  or  during  an  unusual  capital  building  program  or 
when  receipts  are  unusually  low  such  as  during  a  recession,  a  defi- 
cit is  an  appropriate  means  to  finance  that  difference. 

The  primary  reason  we  allow  a  deficit  is  so  that  we  don't  have 
to  have  high  volatility  in  either  spending  programs  or  in  tax  rates, 
and  we  should  be  in  a  position  where  we  allow  temporary  deficits 
during  these  special  circumstances  as  long  as  the  ratio  of'^the  debt 
to  our  economy  does  not  increase.  That  means  that  the  primary 
control  should  be  on  the  debt  and  not  on  the  annual  deficit. 

I  am  especially  concerned  about  expressing  the  control  in  terms, 
in  effect  of  the  congressional  budget  resolution.  In  effect  you  would 
be  delegating  the  decisions  as  to  whether  that  vote  would  be  sub- 
ject to  a  three-fiflhs  vote  or  a  majority  vote  to  your  employees  in 
the  CBO  and  in  the  Joint  Tax  Committee,  and  tnat  is  not  a  viable 
practice  over  a  period  of  time. 

Mr.  Canady.  Well,  I  understand  your  concern  about  that  particu- 
lar section  of  the  proposed  amendment,  but  don't  you  really  get 
back  to  the  heart  of  this  amendment  being  section  6,  where  we 
would  place  a  permanent  limit  on  the  debt,  and  isn't  that  an  effec- 
tive answer  to  that  concern? 

Mr.  Niskanen.  That  is  the  most  important  section  of  the  amend- 
ment as  it  bears  on  the  debt.  It  is  not  sufficient  to  address  the 
question  of  whether  the  powers  of  the  Grovemment  can  be  ex- 
panded by  increased  taxes. 

The  political  philosophy  behind  this  amendment  is  that  an  ex- 
pansion of  the  fiscal  powers  of  the  Grovernment  should  not  be  made 
by  the  same  voting  rule  as  for  routine  legislation.  And  the  fiscal 
powers  of  the  Government  can  be  expanded  by  either  a  decision  to 
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borrow  more  or  a  decision  to  tax  more.  And  particularly  since  the 
effective  demise  of  the  enumerated  powers  in  the  Constitution,  it 
is  especially  important  to  have  a  symmetric  supermajority  three- 
fifths  rule  on  expanding  the  fiscal  powers  of  the  Government  by  ei- 
ther borrowing  or  by  additional  taxes. 

Mr.  Canady.  Of  course,  that  is  accomplished  in  this  amendment 
in  section  2.  Do  vou  believe  that  section  2  would  be  sufficient  to 
accomplish  that  objective? 

Mr.  NiSKANEN.  Section  2,  if  it  were  expressed  in  terms  of  a  vote 
on  any  bill  that  increased  tax  rates  or  base,  would  be  sufficient.  I 
worry  about  a  situation  when  the  vote  is  on  a  bill  in  which  esti- 
mated receipts  are  to  increase,  because  I  don't  like  the  idea  that 
you  would  be  subject  to  arguments  about  whether  the  estimate  of 
receipts  is  accurate  or  not. 

I  have  been  in  that  business  long  enough  to  recognize  that  there 
is  a  very  substantial  unresolvable  uncertainty  about  revenue  fore- 
casts or  about  spending  forecasts.  And  I  hate  to  see  a  prospect  of 
continuous  arguments  about  the  CBO  forecast  is  whether  we  are 
going  to  have  a  deficit  or  whether  this  particular  tax  bill  is  going 
to  increase  receipts. 

In  addition,  these  measures  do  not  prevent  Congress  from  in- 
creasing the  deficit  or  taxes  in  a  subsequent  fiscal  year  by  actions 
they  take  in  a  particular  fiscal  year.  That  is  another  oversight  of 
the  contract  version  of  the  amendment. 

Mr.  Canady.  So,  on  that  particular  point,  would  you  suggest  that 
there  have  to  be  annual  action  to  raise  either  the  debt  limit  or 

Mr.  NiSKANEN.  No,  after  Congress  passes  the  amendment  it 
should  set  a  debt  limit  with  enough  leverage  to  accommodate  the 
schedule  by  which  they  expect  to  move  from  the  current  175  or  so 
billion  dollar  deficit  to  a  balance  by  the  end  of  some  period.  That 
should  be  the  buffer  in  the  debt  limit  at  any  given  time. 

Mr.  Canady.  Thank  you  very  much.  Thank  you. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Mr.  Chairman,  does  this  mean  we  will  all  get 
10  minutes  to  ask  questions?  I  thought  the  gentleman  had  10  min- 
utes. 

Mr.  Hyde.  No,  it  was  5  minutes  by  the  light  up  there. 

Mrs.  ScHROEDER.  Mr.  Chairman,  I  have  several  questions  I  want 
to  ask,  and  I  would  like  to  make  a  parliamentary  inquiry  before  my 
time  starts  counting.  I  do  want  to  thank  you  very  much  for  having 
this  group  of  witnesses,  but  I  have  been  counting.  We  have  been 
in  session  a  little  over  2  hours.  And  if  we  count  Mr.  Barr's  propos- 
als too,  we  would  have  five  different  proposals  really  that  we  are 
thinking  about,  plus  if  we  read  Mr.  Schultz's,  that  would  be  six. 

So  I  think  it  is  showing — and  I  compliment  you  that  it  is  showing 
the  diversity  in  here,  but  I  worry  that  we  are  not  going  to  have 
enough  time  for  our  panel  to  ask  questions.  So  the  parliamentary 
inquiry  is  how  do  we  intend  to  proceed  with  this  panel,  vis-a-vis 
many  of  us  being  able  to  ask  questions  on  this  side  as  we  have  lis- 
tened to  these  five  different  ways  of  approaching  this,  plus  we  read 
Mr.  Schultz's  which  is  the  sixth? 

Mr.  Hyde.  I  appreciate  that  the  gentlelady  appreciates  our  dedi- 
cation to  diversity.  We  intend  to  let  people  have  lunch  at  12:30.  Dr. 
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Rivlin  is  coming  in  at  2.  I  would  ask  any  of  our  panel  who  wishes 
to  serve  their  country  above  and  beyond  the  call  of  duty,  if  they 
would  wait  and  then  Dr.  Rivlin  can  go  on  at  2,  and  then  we  could 
resume.  Thereafter,  if  the  gentlelady  wants  to  prolong  the  hearing, 
that  is  fine. 

Mrs.  SCHROEDER.  Would  there  be  any  way  that  we  could  delay 
lunch  to  1? 

Mr.  Hyde.  I  suppose  we  could  do  that,  if  that  is  the  will  of  the 
subcommittee. 

Mrs.  Schroeder.  I  think  that  might  be  helpful  and  not  break  the 
momentum. 

Mr.  Hyde.  Sure.  Is  this  doable?  Mr.  Barr,  are  you  able  to  stay 
to  1? 

Mr.  Barr.  Yes,  Mr.  Chairman, 

Mr.  Hyde.  Thank  you.  I  knew  you  had  a  problem.  I  wasn't  sure. 
Very  well,  we  will  stay  to  1.  The  gentlelady  is  recognized  for  5  min- 
utes. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman,  and  as  I  say,  as  I 
have  been  listening,  we  have  now  from  the  variety  of  witnesses  we 
have  had,  lots  of  different  proposals  here. 

Mr.  Schultz  is  ill  and  could  not  be  here.  I  think  it  is  very  imfor- 
tunate  because  in  reading  his  testimony,  he  has  another  whole 
thing  to  say,  and  I  think  that  is  important  we  get  it  out  front  here. 
He  says  on  page  2,  that  the  passage  of  this  amendment  would  not 
do  one  specific  thing  to  bring  the  budget  into  balance.  That  has 
been  our  point:  that  this  amendment  doesn't  cut  spending,  only 
Congresspeople  can  cut  spending  by  voting  against  spending. 

Is  there  anybody  who  would  disagree  with  his  statement  there? 
Mr.  Anderson. 

What  one  specific  thing  or  two  or  three  would  this  do  if  we  pass 
it? 

I  mean,  how  will  the  deficit  look  different  if  we  pass  it? 

Mr.  Anderson.  I  think  it  would  put  enormous  moral  suasion  on 
the  Congress  to  move  toward  a  balanced  budget.  If  it  is  true  what 
Dr.  Schultz  says,  that  it  wouldn't  make  any  difference,  I  would  re- 
peat what  I  said  earlier.  OK.  It  won't  make  any  difference,  humor 
me,  pass  it. 

Mrs.  Schroeder.  But  you  know  we  have  passed  many  things 
like  this  in  the  past,  Gramm-Rudman  and  all  sorts  of  things  to 
solve  it,  and  the  bottom  line  is  that  we  still  have  to  vote  against 
spending.  I  think  we  all  want  to  have  a  full  disclosure  act.  But 
whatever  we  end  up  passing  and  I  think  you  would  agree  with 
that,  Mr.  Anderson,  we  would  have  to  go  and  still  implement  it  by 
cutting  spending. 

Mr.  Anderson.  Absolutely. 

Mrs.  Schroeder.  He  goes  on  to  say  that  voting  for  the  amend- 
ment without  an  accompanying  piece  of  legislation  containing  a 
strict  bill  of  particulars  as  to  how  the  budget  is  going  to  be  bal- 
anced, which  would  give  you  a  whole  lot  more  moral  suasion,  would 
be  just  like  the  early  prayer  of  Saint  Augustine  saying.  Lord,  make 
me  pure,  chaste,  and  content,  but  not  yet.  And  I  think  that  is  his 
real  concern,  that  we  would  be  engaging  in  that  prayer. 
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People  keep  saying,  oh,  we  must  pass  this  because  it  will  force 
Congress  to  do  it.  I  think  we  can  stipulate  this  is  not  going  to  en- 
force it. 

Mr.  Barr,  I  would  like  to  go  to  your  legal  expertise  because  I 
think  you  pointed  out  that  probably  no  one  is  going  to  have  stand- 
ing to  sue  on  this  and  force  it.  Let  me  move,  then,  to  the  next  issue 
that  the  chairman  brought  up  and  that  is  the  issue  of  declaration 
of  war  versus  imminent  threat.  That  is  a  great  concern  to  me. 

I  think  the  chairman  makes  a  lot  of  sense,  that  declaration  of 
war  is  a  very  dangerous  thing  to  throw  around  in  the  globe  that 
we  live  upon.  If  we  then  go  to  imminent  threats,  how  broadly  can 
that  get  defined?  Can  that  get  defined  broadly  to  say  that  we  could 
deploy  antiballistic  missile  systems,  no  matter  what  they  cost?  How 
do  we  define  what  an  imminent  threat  is  legally? 

Mr.  Barr.  I  think  that  is  essentially  a  political  question  under 
this  amendment  that  would  be  within  the  judgment  of  Congress  to 
determine  what  was  a  serious  threat  to  the  national  security. 

Mrs.  ScHROEDER.  So  nobody  could  really  challenge  it.  We  could 
say  almost  anything  was  an  imminent  threat  and  spending  could 
go  off  the  charts  in  the  name  of  an  imminent  threat. 

Mr.  Barr.  A  military  threat,  imminent  military  threat. 

Mrs.  ScHROEDER.  Ajid  because  so  much  of  that  is  classified,  the 
taxpayers  are  not  really  involved  in  that,  I  would  think.  That 
would  be  kind  of  a  Commander-in-Chief  issue. 

Mr.  Barr.  Well,  it  would  be  a  congressional  issue.  Congress 
would  have  to  enact  it. 

Mrs.  ScHROEDER.  That  is  right,  under  article  1,  I  suppose  that 
is  true.  I  also  hear  great  concern  about  special  interests,  that  peo- 
ple are  saying  we  have  to  do  this  because  otherwise  special  inter- 
ests keep  us  from  being  able  to  vote  against  spending. 

Why  will  special  interests  not  be  able  to  do  that  if  we  pass  this 
amendment? 

Mr.  Barr.  Because  the  playing  field  is  being  changed.  There  is 
greater  protection  to  future  generations  being  placed  in  the  amend- 
ment. That  is  why  I  really  disagree  with  what  Mr.  Schultz  sug- 
gested in  the  excerpt  you  read.  Tne  issue  here  is  that  the  public  s 
interest  in  protecting  future  generations  from  paying  for  our  cur- 
rent programs  is  a  diffuse  and  general  one.  It  doesn't  have  as 
strong  a  voice  in  the  legislature  as  specific  interests  pressing  for 
their  spending  measures.  That  has  been  the  history  over  the  past 
25  years. 

And  what  this  amendment  does  is  it  places  a  higher  hurdle  on 
taking  money  from  future  generations  to  pay  for  our  current  pro- 
grams and,  therefore,  forces  us  to  reach  a  broader  level  of  consen- 
sus before  we  do  it,  thereby  creating  a  condition  where  cuts  can  be 
made,  where  hard  choices  can  be  made. 

So  let  me  just  complete  my  answer.  To  me,  what  we  are  doing 
here  is  trying  to  level  the  playing  field  in  the  stadium  before  we 
play  the  game.  We  are  setting  the  rules  that  will  apply  and  trying 
to  level  the  playing  field.  And  people  who  come  along  and  say  let's 
play  the  game  first  before  we  level  the  playing  field  are  missing  the 
point.  You  can't  have  a  fair  game  until  the  rulf  s  are  set. 

Mrs.  SCHROEDER.  My  point  is  if  no  one  has  standing  to  sue  or 
enforce  it,  you  still  never  get  there,  because  the  political  thing 
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doesn't  change.  And  that  is  what  the  polls  show.  The  polls  show 
that  once  people  understand  what  happens — I  hear  you  saying  spe- 
cial interests  are  people,  and  the  voters  are  going  to  be  the  same. 

Mr.  Barr.  Well — ^you  have  to  be  able  to  increase  the  debt  limit 
and  you  need  a  three-fifths  vote  to  do  that.  Otherwise  spending 
runs  into  a  stone  wall.  Obviously,  if  you  can  muster  three-fifths 
support  in  both  Houses  and  the  President  agrees,  you  can  continue 
to  borrow. 

Mr.  Hyde.  The  gentlelady's  time  has  expired.  The  gentleman 
from  South  Carolina. 

Mr.  INGLIS.  Thank  you,  Mr.  Chairman. 

Dr.  Anderson,  your  presence  here  gives  me  a  wonderful  oppor- 
tunity to  do  something  that  I  would  love  to  do,  and  that  is  to  cor- 
rect some  of  the  revisionist  history  that  seems  to  be  written  about 
the  administration  you  served. 

Can  you  tell  me — I  think  it  relates  to  the  balanced  budget 
amendment — the  accusations  are  often  made  that  the  Reagan  tax 
cuts  created  the  deficit  problem.  Do  you  want  to  respond  to  that, 
and  particularly  in  connection  with  the  balanced  budget  amend- 
ment? 

Mr.  Anderson.  Sure,  and  I  will  only  take  60  seconds.  We  could 
go  on  for  a  long  time  on  that  one.  Probably  the  greatest  secret  in 
the  United  States  is  that  when  Ronald  Reagan  proposed  those  tax 
cuts  in  late  1980  we  were  looking  at  large  increasing  surpluses  in 
the  Federal  Government.  I  know  it  sounds  like  a  fantasy,  but  they 
went  up  to  $182  billion  a  year. 

In  fact,  there  have  been  some  studies  that  looked  at  this.  My  fa- 
vorite is  one  done  by  the  Urban  Institute  which  went  back  and 
pointed  out  very  clearly  that  the  vast  bulk  of  the  deficit  that  bur- 
geoned in  the  1980's  was  due  to  the  fact  that  the  economy  went  in 
the  tank  in  the  early  1980's.  It  was  the  fact  of  the  economic  reces- 
sion, not  the  cuts  in  tax  rates. 

In  fact,  if  you  go  back  and  look  at  the  actual  numbers,  every  time 
Ronald  Reagan  proposed  a  reduction  in  tax  rates,  he  accounted  for 
it  fully.  There  was  a  lot  of  nonsense  written  about  if  you  have  a 
tax  cut  you  would  immediately  make  it  back.  That  was  always  stat- 
ed by  the  opponents.  In  fact,  I  think  we  very  conservatively  as- 
sumed that  every  dollar  of  tax  cut  should  make  17  cents  back  and 
it  actually  turnea  out  to  be  a  little  more  than  that. 

I  think  the  net  result  is  that  if  you  look  at  the  policies  of  the 
1980's,  they  would  have  been  a  lot  better  if  we  had  been  more  suc- 
cessful in  controlling  spending.  We  were  not.  And  let  me  close  by 
saying  I  remember  a  number  of  conversations  with  David  Stock- 
man afi^r  he  would  come  back  from  the  Hill  and  he  would  throw 
up  his  hands  and  he  would  say,  they  just  will  not  accept  this  kind 
of  spending  control.  And  then  he  would  add,  it  is  not  just  the 
Democrats,  the  Republicans  are  equally  culpable. 

Mr.  Inglis.  Thank  you.  Mr.  Niskanen,  did  you  want  to  respond? 

Mr.  Niskanen.  Let  me  give  you  some  perspective  on  this. 

The  Federal  receipt  share  of  GDP  was  slightly  higher  in  fiscal 
1989  than  it  was  in  fiscal  1979  so  there  was  no  general  erosion  of 
the  Federal  tax  base.  The  Federal  noninterest  outlay  share  of  GDP 
was  slightly  lower  in  1989  than  it  was  in  1979,  so  there  was  no 
general  expansion  of  the  Federal  spending  share.  What  happened 
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is  that  the  Federal  deficit  was  higher  in  1989  than  in  1979  because 
it  had  been  higher  in  the  intermediate  years.  The  only  component 
that  drove  it  higher  as  a  share  of  GDP  was  interest  payment  on 
the  debt  that  was  accumulated  in  the  early  years. 

So  the  deficit  in  1989  was  primarily  the  fact  that  we  brought  in- 
flation down  very  quickly,  much  more  rapidly  than  any  of  us  antici- 
pated in  the  early  1980's,  and  that  we  had  a  weak  economy 
through  about  1983.  So  the  conclusion  of  the  Urban  Institute  was 
right  in  direction;  we  had  a  big  deficit  at  the  end  of  the  period,  3 
percent  of  the  GDP,  but  primarily  because  we  had  a  weak  economy 
in  the  early  eighties. 

Mr.  Inglis.  Mr.  Barr,  you  made  an  interesting  observation.  I  like 
your  term,  "the  diffuse  interest  of  the  American  people."  One  of  the 
most  enjoyable  things  I  do  as  a  Member  of  Congress  is  what  I  call 
a  walking  town  meeting.  I  pick  out  a  street  and  walk  down  it  and 
find  out  what  America  thinks. 

The  thing  that  I  am  always  impressed  by  is  that  on  those  occa- 
sions when  I  do  that,  nobody  talks  to  me  about  spending  more 
money.  The  only  people  that  talk  to  me  about  spending  more 
money  are  people  who  come  visit  me  here  in  Washington  or  request 
a  visit  in  my  district  office.  And  I  am  convinced  that  if  I  didn't  go 
on  those  walking  town  meetings,  I  would  spend  90  percent  of  my 
time  with  10  percent  of  the  people  and  they  are  the  10  percent  who 
ask  for  more  money. 

As  to  your  point  about  the  specialized  interest  as  opposed  to  the 
diffuse  interest  of  the  American  people,  who  after  all  are  paying 
the  bills,  they  are  not  interested  in  tne  Grovernment  spending  any 
more  money.  They  are  not  heard  from  because  they  do  not  schedule 
appointments  here  in  Washington,  nor  in  the  district  offices.  They 
stay  in  the  neighborhoods  where  they  leave  in  the  morning  and 
come  home  at  night.  They  cut  the  grass  and  try  to  keep  the  kids 
together  and  get  them  to  school. 

My  question  to  you — after  that  long  statement  which  was  sort  of 
testimony  and  I  don't  have  an  opportunity  to  testify  the  enforce- 
ment question  is  one  that  intrigues  me.  What  you  said  about  the 
institutional  investors  and  how  they  would  respond  to  this,  would 
you  elaborate  a  little  bit  on  that?  I  thought  that  the  point  about 
the  enforcement  of  the  balanced  budget  amendment  was  interest- 
ing. 

Mr.  Barr.  Well,  the  United  States  in  order  to  raise  money,  and 
this  happens  even  now  under  the  current  debt  statute,  and  anyone 
who  has  been  in  Washington,  DC,  during  one  of  the  fire  drills  that 
goes  on  when  we  approach  the  statutory  debt  limit  knows  that  it 
is  taken  very  seriously.  Treasury  starts  shutting  down  programs, 
monitoring  carefully  the  issuance  of  debt  paper  to  the  public.  And 
bond  counsel  and  others  involved  in  the  process  of  issuing  debt  and 
determining  whether  it  is  appropriate  to  invest  in  debt  monitor 
that  situation  very  carefully.  And  I  think  under  a  constitutional 
amendment,  no  one  is  going  to  invest  in  paper  if  there  is  any  legal 
question  that  it  is  enforceable. 

Mr.  Inglis.  Do  you  see  that — I  was  a  little  bit  confused  about  the 
standing  question  that  an  individual  taxpayer  may  have.  Who 
would  have  standing?  I  suppose  a  Member  of  Congress  might  have 
standing?  Would  that  be  the  case?  Who  do  you  think  would  have 


91 

standing?  Or  do  you  see  the  primary  mechanism  of  enforcement 
being  this  impact  on  the  institutional  investors  and  the  people  who 
won't  buy  the  paper? 

Mr.  Barr.  In  the  real  world,  this  is  a  self-enforcing  provision, 
which  as  I  said,  courts  could  disappear  tomorrow  and  this  thing 
would  still  bite  just  as  hard  as  it  otherwise  would.  Now,  if  we  ask 
the  academic  question,  what  would  actually  happen  if  Congress  ig- 
nored the  three-fifths  requirement  and  the  Treasury  went  out  to 
raise  capital  in  excess  of  the  debt  limit,  who  would  have  standing? 

I  do  not  think  that  a  private  citizen  would  have  standing.  There 
are  arguments  to  be  made  that  certain  Members  of  Congress  would 
have  standing  because  it  has  been  a  dilution  of  their  vote.  It  is 
questionable  whether  anyone  would  have  standing.  I  think  the  ulti- 
mate enforcement  mechanism  is  first  the  practical  reality  of  raising 
the  money;  second,  the  political — the  good  faith  of  Congress  and 
congressional  desire  to  carry  out  their  obligations. 

^  I  said,  I  don't  know  of  an  instance  in  history  where  there  has 
been  a  bare-faced  effort  to  ignore  a  clear  constitutional  vote  re- 
quirement. And  then  third,  the  political  check  that  would  exist 
clearly  if  Congress  went  out  to  raise  money  in  violation  of  the  Con- 
stitution. 

Mr.  Hyde.  We  were  a  little  late  in  getting  the  light  on  so  the 
gentleman's  time  has  expired. 

The  gentleman  from  North  Carolina. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Barr,  I  raised  on  the  floor  last  week  when  we  were  debating 
the  three-fifths  requirement  in  the  rules  an  issue  regarding  the 
constitutionality  of  what  was  being  done.  And  I  am  resigned  to  the 
fact  that  if  a  constitutional  amendment  is  passed  that  requires  a 
three-fifths  vote  for  anything,  that  would,  of  course,  make  it  con- 
stitutional. 

I  am  still  concerned  about  the  constitutionality  of  a  rule  which 
basically,  by  majority  vote,  imposes  a  three-fifths  requirement  be- 
cause it  seems  to  me  that  that  rule  diminishes  in  some  way  the 
value  of  a  Member's  vote. 

Do  you  have  an  opinion  about  the  constitutionality  of  the  rule  it- 
self that  was  passed  last  week  on  this  three-fifths  majority — aside 
from  the  policy  justifications,  political  whatever,  just  the  constitu- 
tionality of  it? 

Mr.  Barr.  I  haven't  looked  at  that  issue  at  all. 

Mr.  Watt.  OK  You  raised  in  your  testimony  the  issue  of  who 
would  have  standing  to  raise  this  question  before  the  court  if  this 
amendment  were  passed.  And  I  used  to  think  that  standing  was 
pretty  sacrosanct,  too,  until  the  redistricting  litigation  came  along 
and  it  happened  to  be  my  district  in  North  Carolina  that  was  the 
subject  of  Shaw  v.  Reno. 

None  of  the  plaintiffs  in  this  case  ever  alleged  any  personal  harm 
to  themselves,  yet  the  Supreme  Court  granted  them  standing  to 
pursue  that  litigation.  Are  you  concerned  that  that  movement  in 
the  direction  of  relaxing  the  standards  for  standing  might  foretell 
a  similar  kind  of  relaxation  in  this  area? 

It  seems  to  me  that  maybe  what  the  Supreme  Court  has  said 
now  is  that  any  time  we  want  to  deal  with  something  as  a  court, 
we  will  find  the  necessary  standing.  And  my  question  is,  are  you 
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concerned  that  they  are  relaxing  that  standard  and  if  you  are  not — 
or  even  if  you  are — what  kind  of  adverse  impact — can  you  give  me 
a  couple  of  examples — ^might  trigger  a  person  having  standing  to 
raise  this  issue  under  this  amendment? 

Mr.  Barr.  No,  in  fact,  I  think  that  court  decisions.  Supreme 
Court  decisions  are  going  in  exactly  the  opposite  direction.  They 
are  narrowing  the  standing  requirements. 

Mr.  Watt.  I  won't  get  you  into  a  question  about  redistricting,  I 
will  talk  to  you  about  that  later,  but  that  does  concern  me. 

Mr.  Barr.  I  think  there  you  have  impact  and  discrete  impact  on 
a  person's  right  to  vote,  as  opposed  to  a  general  public  interest  that 
we  not  do  deficit  spending.  The  latter  is  precisely  the  kind  of  gen- 
eral grievance  the  Court  has  said  that  individuals  cannot  assert, 
but  is  best  left  to  the  political  process. 

I  think  if  anything  the  trend  is  toward  narrowing  standing.  And 
I  think  that  these  fiscal  issues  are  not  the  kind  of  issues  that  in 
the  past  the  Court  has  stretched  beyond  standing  or  tried  to  accom- 
modate suits.  Those  have  been  more  in  the  area  where  personal 
rights  are  involved — ^that  ultimately  implicate  personal  rights.  So  I 
am  not  concerned  here  about  judicial  overreaching. 

And  it  is  hard  for  me  to  imagine  a  circumstance  where  someone 
would  have  standing.  Let's  look  at  two  cases.  You  have  the  situa- 
tion of  exceeding  the  deficit  cap,  that  is  the  debt  cap,  and  there 
that  is  going  to  be  a  violation  that  either  occurs  or  doesn't  occur. 
It  will  affect  the  overall  debt  of  the  United  States.  I  just  don't  see 
a  private  citizen  having  standing  there. 

Mr.  Watt.  So  is  this  a  right  without  a  remedy?  I  mean,  what  is 
the  benefit  if  nobody  has  the  standing  to  raise  the  issue? 

Mr.  Barr.  As  I  just  pointed  out  on  the  last  response  I  gave,  you 
have  three  enforcement  mechanisms.  You  have  the  practical  reality 
that  you  are  not  going  to  be  able  to  raise  money  if  you  violate  the 
three-fifths  vote.  Second,  you  have  Congress'  own  fidelity  to  the 
Constitution,  which  I  think  on  most  things  we  trust,  and  histori- 
callv  Congress  has  never  violated  this  kind  of  voting  requirement. 
It  doesn't  say,  well,  we  are  going  to  veto  this  by  less  than  two- 
thirds  vote.  And  third,  you  have  the  political  check.  But  frankly,  I 
think  the  first  check,  that  you  are  not  going  to  be  able  to  raise 
money  without  increasing  the  debt  limit,  is  the  most  effective 
check.  And  there  are  other  self-enforcing  provisions  in  the  Con- 
stitution. 

Mr.  Watt.  You  also  talk  some  in  your  testimony  about  the  issue 
of  leveling  the  playing  field,  which  gets  me  back  to  the  same 
issue — concern  I  have  about  this  three-fifths  majority  or  60  percent 
majority.  It  seems  to  me  that  right  now  each  of  us  as  Members  of 
Congress  has  one  vote  which  is  equally  weighted.  That  is  a  level 
playing  field,  it  seems  to  me,  when  it  comes  to  dealing  with  any 
issue  tnat  comes  before  Congress,  and  this  60-percent  rule  would 
alter  that  level  playing  field.  Could  you  just  address  that  concern 
that  I  have  and  tell  me  what  your  perspective  is  on  it? 

Mr.  Barr.  There  are  other  instances  in  the  Constitution  where 
supermajority  is  required.  Now  it  is  true  that  obviously  as  among 
your  peers  this  changes  the  balance  of  power.  But  that  is  not  incon- 
sistent with  the  framework  of  our  Constitution. 
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And,  in  fact,  I  think  it  is  particularW  appropriate  here,  because 
I  think  if  we  go  back  to  the  origins  of  the  Constitution,  the  basic 
concern  that  the  people  opposing  the  Constitution  had  was  it  is  ex- 
pansion of  Federal  power.  And  indeed,  the  works  of  the  anti-Fed- 
eralists are  replete  with  predictions  that  this  Federal  Government, 
which  you  say  is  going  to  be  so  limited,  is  going  to  grow  like  topsy- 
turvy, it  is  going  to  preempt  the  tax  base  of  the  States  and  next 
thing  you  know  they  are  going  to  end  up  being  the  principal  taxing 
mechanism  in  this  country  and  performing  functions  which  we 
really  should  perform.  And  they  were  told,  oh,  no,  don't  worry 
about  it. 

As  Bill  Niskanen  pointed  out,  with  the  erosion  of  the  enumerated 
powers,  the  breakdown  of  any  meaningful  restraint  on  Federal 
power  through  the  expansion  of  the  commerce  clause  where  vir- 
tually now  the  Federal  Government  can  assert  power  to  do  any- 
thing in  this  country,  no  matter  how  localized  and  usurp  the  pow- 
ers of  the  State,  what  is  the  only  mechanism  for  controlling  the  ex- 
ercise of  Federal  power  and  its  expansion?  It  is  control  of  fiscal 
power. 

Mr.  Watt.  So  I  could  get  used,  on  my  level  playing  field,  to  run- 
ning up 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  You  bet.  The  gentleman  from  Illinois,  Mr.  Flanagan. 

[The  prepared  statement  of  Mr.  Flanagan  follows:] 

Prepared  Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Ilunois 

Mr.  Chairman,  I  want  to  commend  vou  on  your  quick  action  in  calling  for  this 
hearing  today  on  what  is  undoubtedly  the  single  most  significant  item  in  the  Repub- 
lican's  Contract  with  America." 

I  also  want  to  extend  my  appreciation  to  Subcommittee  Chairman  Charles 
Canady  and  to  the  House  Republican  Leadership,  including  Congressmen  Joe  Bar- 
ton and  Dan  Schaefer,  for  leading  up  in  this  important  crusade  to  save  America's 
future. 

Mr.  Chairman,  after  a  long  history  of  narrow  setbacks  in  this  endeavor,  I  feel  the 
time  has  come  for  the  proponents  of  a  balanced  budget  amendment  to  have  their 
day. 

Just  last  year,  the  House  of  Representatives  fell  12  votes  short  of  passing  a  bal- 
anced budget  amendment.  Now,  after  last  November's  election,  there  are  at  least 
40  new  members  pledged  to  vote  for  its  passage,  with  most  also  supporting  an 
amendment  which  places  additional  barriers  in  the  way  Congress  raises  taxes. 

Mr.  Chairman,  tne  American  people's  desire  to  have  Congress  pass  a  balanced 
budget  amendment  is  stronger  than  ever.  Just  last  Friday,  a  Washington  Post-ABC 
News  poll  was  published  showing  that  80  percent  of  the  public  support  a  constitu- 
tional amendment  to  require  a  balanced  federal  budget. 

Opponents,  who  are  few  but  vocal,  say  the  Constitution  should  not  be  trifled  with 
and,  because  Congress  as  a  body  has  failed,  we  should  not  pass  the  buck  to  the  Con- 
stitution. We  also  hear  that  economic  policy  should  not  be  incorporated  in  the  Con- 
stitution. 

Such  views  overlook  the  fact  that  the  Constitution  is  a  contract  between  the  Gov- 
ernment and  the  governed  and,  like  any  contract,  it  has  and  should  be  amended 
when  it  is  ri^t  and  proper  to  do  so. 

Mr.  Chairman,  as  you  know,  the  constitution  also  has  economic  provisions.  For 
instance,  the  Constitution  provides  Congress  the  right  to  regulate  foreign  and  inter- 
state commerce.  That,  Mr.  Chairman,  is  an  economic  orovision. 

The  Constitution,  at  one  time  prohibited  Congress  from  levying  direct  taxes  on  the 
people.  Again,  an  economic  provision. 

Mr.  Chairman,  history  shows  that  the  Constitution  is  veiy  much  an  economic  doc- 
ument. History  also  shows  that  Congress  has  done  a  horrific  job  of  balancing  the 
books. 
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The  hard  choices  have  not  been  made.  This,  in  part,  is  why  32  States  have  called 
for  a  constitutional  convention.  Since  Congress  has  not  been  able  to  do  its  job  volun- 
tarily, then  it  is  time  to  make  balancing  the  budget  a  constitutional  requirement. 

Mr.  Chairman,  we  can  certainly  continue  to  provide  Social  Security  and  Medicare 
to  seniors  now  and  in  the  future  if  Congress  passes  and  the  States  ratify  a  balanced 
budget  amendment  to  the  Constitution  this  year.  For  this  reason,  I  am  a  co-sponsor 
of  HJ.  Res.  1,  the  Barton-Hyde-Tate  Balanced  Budget  Amendment,  and  urge  its 
quick  passage. 

In  closing,  Mr.  Chairman,  I  would  like  to  say  how  honored  I  am  to  be  aboard. 
I  look  forward  to  working  with  you,  Mr.  Chairman,  the  Ranking  Minority  Member, 
and  all  my  subcommittee  and  fiill  committee  colleagues  now  and  in  the  future. 

I  also  look  forward  to  hearing  the  testimony  of  our  witnesses  today,  especially  of 
our  three  distinguished  colleagues,  Congressmen  Barton,  Schaefer,  and  Franks. 

Thank  you,  Mr.  Chairman. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Dr.  Anderson,  I  was  extremely  pleased  to  hear  your  exposition, 
which  was  both  philosophical  and  broad  view,  of  the  perceptions  of 
the  amendment  and  how  it  will  impact  the  economy  generally.  The 
people  of  the  Fifth  District  of  Illinois  are  deeply  interested  in  how 
this  will  come  down  to  them  in  the  very  narrow  view  of  jobs,  lower 
inflation  and  higher  growth  as  you  discussed. 

And  as  a  broker  friend  of  mine  once  told  me,  the  markets  are 
governed  not  by  the  perception  of  the  traders  but  by  the  perception 
of  the  people  who  view  the  perception  of  the  traders.  Consequently, 
in  a  market  where  we  worry  about  nervousness,  bullishness,  bear- 
ishness,  confidence,  and  other  less  concrete  terms,  could  you  ex- 
pand a  little  bit  on  the  economic  perceptions  as  they  do  relate  to 
higher  jobs,  lower  inflation  and  greater  growth? 

Mr.  Anderson.  Yes,  and  once  again  I  don't  want  to  try  to  expand 
too  much  on  Keynes,  but  I  think  it  is  incredibly  important  what 
people's  confidence  is.  Not  only  business  people,  but  individual  in- 
vestors. 

Let's  imagine  a  fantasy.  Let's  say  everybody  woke  up  tomorrow 
morning  in  the  United  States  and  tney  said,  gee,  you  know,  we  ab- 
solutely believe  that  after  a  few  years  the  Congress  will  bring  the 
budget  into  balance,  they  will  do  so  primarily  by  limiting  Federal 
spending,  and  that  they  will  keep  it  balanced  from  then  on. 

I  thinlc  you  would  find  in  the  financial  markets  that  long-term 
interest  rates  would  start  to  move  downward.  I  think  people  s  con- 
fidence generally  in  government  would  improve,  and  I  may  be 
alone  on  this,  but  I  think  that  is  very  good  for  the  business  envi- 
ronment. 

Right  now  it  is  only  a  fantasy.  People  simply  do  not  trust  the  in- 
tegrity of  the  Federal  Government,  especially  where  fiscal  matters 
are  concerned.  And  that  is  why  it  is  so  important. 

I  might  add  one  comment.  I  was  reading  the  paper  this  morning 
at  breakfast  and  I  read  a  couple  of  things  which  would  concern  me 
if  I  were  in  the  Congress.  Rudolph  Penner  is  quoted  as  saying,  my 
goodness,  if  you  pass  the  constitutional  amendment,  it  will  be  an 
enormous  cost  to  respect  for  law  and  order. 

And  then  in  another  piece,  Senate  Christopher  Dodd  is  quoted  as 
saying  if  we  pass  a  constitutional  budget  amendment,  "we  will 
come  up  with  every  imaginable  trick  we  can  to  avoid  that  respon- 
sibility." 

Now,  maybe  it  is  from  living  out  in  California  too  long  but,  boy, 
this  is  not  the  attitude  of  the  American  people.  They  hold  that  Con- 
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stitution  in  enormous  awe  and  respect.  And  if  something  is  put  in 
there,  it  will  not  be  taken  lightly. 

I  might  add,  we  are  not  talking  about  the  Congress  passing  a 
constitutional  amendment.  This  has  to  be  sent  to  all  the  States;  38 
States,  over  7,000  legislators,  approximately  half  of  them  Demo- 
crats. There  are  a  lot  of  people  out  there  who  are  going  to  take  a 
careful  look  at  that  and  if  they  look  at  it  and  put  it  in  the  Constitu- 
tion, I  would  be  very  careful  about  it. 

Mr.  Flanagan.  Thank  you. 

Dr.  Niskanen,  Mr.  Barr  talked  earlier  about  the  self-enforcing 
mechanism  in  section  6  and  the  perceptions  that  come  with  that  in 
issuance  of  paper  by  financial  institutions  and  the  Government.  I 
wonder  if  you  could  expand  upon  that  argument  as  it  relates  to  sec- 
tion 1  of  the  fiscal  responsibility  amendment  that  you  have  in- 
cluded in  your  remarks. 

Mr.  Niskanen.  The  most  sure  way  to  avoid  controversy  is  to 
have  very  bright  line  standards  in  the  amendment  itself.  It  should 
be  clear  whetner  Congress  has  voted  to  increase  the  limit  on  the 
public  debt.  There  isn  t  any  doubt  about  the  facts  in  that  case.  It 
should  be  clear  whether  Congress  has  increased  the  rate  or  base 
of  any  tax.  There  isn't  any  doubt  on  a  particular  action  as  to 
whether  that  is  the  case.  So  there  need  be  no  controversy  on  that 
matter. 

My  concern  in  those  two  sections,  in  sections  1  and  2  of  the  con- 
tract version,  is  that  all  of  this  is  in  terms  of  estimates  of  outlays 
and  receipts  in  a  specific  fiscal  year,  and  those  estimates  are  sub- 
ject to  substantial  uncertainty  under  the  best  of  circumstances  and 
some  partisan  controversy,  as  you  know,  about  whether  the  esti- 
mates are  right. 

And  I  would  not  want  to  be  the  CBO  Director  who  had  the  re- 
sponsibility of  telling  the  Speaker  of  the  House  that  you  have  to 
have  a  three-fifths  rule  on  this  issue  if  there  is  genuine  uncertainty 
about  whether  the  conditions  have  been  triggered.  So  that  the  most 
important  thing  to  do  at  this  stage  is  to  have  very  bright  line 
standards  in  the  amendment  itself  that  are  not  subject  to  the  kind 
of  controversy  that  will  arise. 

It  is  important  to  have  a  mandate  provision  in  the  amendment 
if  for  no  other  reason  than  it  may  be  an  essential  condition  for  rati- 
fication by  the  primary  groups  that  would  have  standing,  which  are 
the  affected  State  and  local  governments  themselves.  They  would 
have  automatic  standing  in  that  case. 

I  chaired  the  committee  that  drafted  the  Hadley  amendment  in 
the  State  of  Michigan.  The  municipalities  in  the  State  of  Michigan 
can  go  to  court  to  enforce  that  mandate  protection  provision,  and 
that  would  be  the  case  if  that  were  included  in  the  amendment  as 
it  should  be. 

Mr.  Flanagan.  Thank  you.  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  New  York,  Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman.  Mr.  Barr,  we  are,  of 
course,  discussing  here  a  constitutional  amendment  and  in  the  last 
30-odd  years,  certainly  during  my  adult  lifetime,  the  Justice  De- 
partment in  following  up  on  the  interpretation  of  our  Constitution 
has  played  a  major  role  in  people's  lives  and  in  trying  to  secure  and 
uphold  the  rights  that  certain  people  have. 
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The  trend  now  seems  to  be  of  having  government  retire  from  that 
involvement  and  to  send  responsibiHties  not  only  fiscal,  but  I  am 
sure  during  the  next  2  years,  otherwise,  to  the  States  and  to  let 
them  do  many  of  the  progn*ams  that  would  be  affected  by  a  bal- 
anced budget  amendment,  because  that  is  step  one.  Then  step  two 
is  how  to  balance  the  budget,  which  would  affect  a  lot  of  people 
who  are  yet  not  fully  participating  within  all  their  rights  in  this 
society. 

While  I  realize  that  this  is  a  different  kind  of  a  question  for 
someone  of  your  background,  am  I  wrong  in  being  nervous  that 
there  might  be  50  States  in  this  Union  that  when  it  comes  to  pro- 
viding benefits  and  support  for  the  needy,  for  the  poor,  for  minori- 
ties, given  an  opportunity  to  make  those  decisions  without  Federal 
involvement,  that  we  may  begin  to  run  back  to  an  era  where  those 
people  will  be  left  out  more  so  than  they  are  now?  Based  on  the 
kind  of  casework  that  came  before  you,  based  on  the  grievances 
that  came  before  you,  based  on  your  knowledge  of  what  happens 
when  the  Federal  Government  steps  out,  don  t  we  run  a  risk  of 
having  to  fight  the  same  wars  all  over  again  that  we  supposedly 
fought  30  years  ago? 

Mr.  Barr.  Well,  I  am  not  sure  if  your  question  relates  to  govern- 
ment enforcement  or  government  spending.  And  I  think  that  the 
trend  in  the  future  will  be  reducing  the  size  of  the  Federal  Govern- 
ment and  shifting  spending  programs,  where  appropriate,  to  the 
States.  And  for  the  Federal  Government  to  engage  in  spending  pro- 
-ams, either  two  things  will  have  to  happen.  Either  those  spend- 
ing programs  are  going  to  have  to  be  funded  with  revenues,  current 
revenues  or  three-fifths  of  Congress  and  the  President  are  going  to 
have  to  agree  that  it  is  important  enough  to  borrow  the  money 
from  the  future. 

And  to  the  extent  that  it  can't  fit  within  that  framework,  yes, 
this  will  mean  pushing  spending  programs  back  to  the  State,  the 
Government  unit  that  is  closest  to  the  people.  And  I  think  if  the 
implication  of  the  question  is  that  charity  and  beneficence  is  more 
acute  at  the  Federal  level  than  at  the  State  level,  I  disagree  with 
that,  because  I  think  people  see  the  conditions  in  their  own  commu- 
nity and,  in  fact,  desire  to  help. 

Mr.  Serrano.  But  the  recent  history  during  my  lifetime  was  that 
if  left  to  the  States,  some  people  were  not  equal.  It  took  the  Federal 
Government — in  fact  the  new  Speaker,  much  to  my  surprise  and 
amazement  stated  in  his  opening  statement  that  had  it  not  been 
for,  quote,  unquote,  the  liberal  wing  of  the  Democratic  Party,  we 
would  not  have  ended  segregation. 

Is  it  your  opinion  that  we  have  progressed  as  a  nation  so  much 
in  the  last  30-odd  years  that  I  should  not  fear  that  Federal  Govern- 
ment lack  of  involvement  in  these  programs  will  then  not  only  pass 
the  responsibility  but  pass  the  enforcement  to  the  point  where  we 
will  have  people  claiming  that  they  are  being  left  out  at  the  local 
level? 

Mr.  Barr.  Well,  referring  back  to  Speaker  Gingrich's  speech, 
from  your  question  it  seems  that  you  are  talking  about  civil  rights 
enforcement. 

Mr.  Serrano.  Civil  rights  takes  different  ways.  If  you  don't  eat — 
economic  oppression  is  the  same  as  not  being  able  to  vote. 
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Mr.  Barr.  This  is  all  nebulous,  but  I  think  there  are  three  kinds 
of  programs.  There  are  spending  programs  and  there  are  enforce- 
ment programs  and  there  may  be  civil  rights  enforcement  pro- 
grams. And  I  don't  think  that  this  will  mean  the  devolution  of  the 
enforcement  of  civil  rights  to  the  States.  That  is  a  Federal  function. 
And  Congress  has  the  power  to  provide  for  civil  rights  enforcement. 
There  is  a  division  in  the  Justice  Department  that  does  that. 

In  terms  of  programs  to  provide  for  welfare  and  other  benefits  to 
the  needy,  I  think  increasingly  States  will  play  a  role  in  that.  But 
as  I  said,  the  concept  of  federalism  is  that  those  needs  are  best  met 
at  the  State  and  local  level.  And  I  think  that  is,  in  part,  because 
that  is  where  the  voluntary  beneficence  of  the  people  exists  in  its 
strongest  form. 

They  see  the  object  of  the  public  benefit  and  they  are  more  will- 
ing to  make  that  kind  of  expenditure.  I  think  part  of  the  reason 
that  we  face  lack  of  support  for  welfare  programs  today  is  because 
it  is  being  administered  from  the  Federal  level,  frankly. 

Mr.  Serrano.  Well,  I  understand  what  you  are  saying  and  cer- 
tainly I  would  agree  that  the  question  posed  to  you  by  myself  is 
not  the  kind  that  you,  as  a  lawyer,  can  answer.  My  concern — and 
I  will  put  it  in  the  form  of  a  statement — is  that  I  don't  believe  that 
when  I  first  got  started  being  involved  in  community  work  and  in 
politics  that  there  was  a  decision  by  a  group  of  people  that  govern- 
ment had  nothing  to  do  and  that  the  Federal  Government  needed 
to  be  involved.  I  mean,  as  I  recall,  there  were  definite  needs  in  cer- 
tain States  in  this  country  where  people  were  not  treated  equally, 
and  then  the  Grovernment  got  involved. 

Now,  the  point  is  to  move  us  out.  Well,  there  are  some  of  us  who 
believe  that  that  involvement  is  still  very  much  needed  and  that 
does  tie  in  to  the  first  blow,  to  the  first  statement  which  is  balance 
the  budget,  cut  programs,  send  the  dollars  to  the  States  and  every- 
body is  on  their  own.  So  this,  in  my  opinion,  is  very  much  related 
to  the  well-being  of  people  and  to  tne  involvement  tnat  the  Justice 
Department  and  the  Congress  had  over  the  last  30  years. 

Mr.  Hyde.  The  gentleman  from  Ohio. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman.  I  wanted  to  ask  the  panel, 
I  have  thought  a  lot  about  this  question  of  capital  expenditures, 
and  about  the  impact  that  rethinking  the  Federal  budget  would 
have.  What  impact  would  there  be  if  we  thought  in  terms  of  capital 
expenditures  the  way  that  municipalities  or  States  do  in  terms  of 
the  capitalizing  a  percentage  of  the  budget?  How  would  that  actu- 
ally impact  the — whether  or  not  we  would  be  in  balance  in  a  par- 
ticular year?  The  conclusion  that  I  have  come  to,  particularly  if  we 
take  the  position  that  you  cannot  capitalize  military  purchases,  and 
I  think  that  there  is  a  real  good  argument  to  be  made  for  not  cap- 
italizing any  piece  of  military  hardware,  but  particularly  if  you 
take  that  approach,  my  conclusion  was  that  we  are  talking  about 
a  very  tiny  percentage  of  the  Federal  budget. 

But  that  was  more  of  a  napkin  type  of  calculation.  I  wonder  if 
any  of  the  three  of  you  have  thought  about  this  in  any  detail  and 
could  comment  on  it. 

Mr.  NiSKANEN.  Mr.  Hoke,  I  agree  with  you.  I  think  it  would  be 
inappropriate  for  the  Federal  Government  to  move  to  a  capital 
budget.  It  is  much  more  difficult  to  define  capital  at  the  Federal 
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level,  particularly  because  so  much  of  it  is  in  the  military.  And  I 
see  nothing  gained  by  expressing  a  balanced  budget  rule  in  terms 
of  the  operatmg  budget  at  the  Federal  level. 

Mr.  Hoke.  Have  you  gone  through  the  exercise  of  trying  to  deter- 
mine what  actual  impact  it  would  have,  if  you  played  devil's  advo- 
cate and  decided  you  were  going  to 

Mr.  NiSKANEN.  If  you  had  a  rule  that  you  could  borrow  only  for 
nondefense  capital,  the  deficit  would  be  far  less  than  it  would  be 
right  now.  So  it  would  not  expand  your  opportunity.  It  would  not 
expand  your  authority  to  run  a  deficit. 

Mr.  Hoke.  Dr.  Anderson,  have  you  given  much  attention  to  this? 

Mr.  Anderson.  Only  to  the  extent  that  I  have  never  been  per- 
suaded that  our  problem  is  that  we  don't  have  sophisticated  enough 
accounting  techniques.  The  problem  is  simply  that  we  are  spending 
far  more  tnan  we  are  taking  in  each  year.  And  I  think  if  we  spent 
our  time  trying  to  figure  out  more  sophisticated — maybe  justified — 
accounting  techniques,  we  would  once  again  pass  over  the  real 
problem  which  is  that  we  are  spending  too  much  money  overall. 
And  CBO  and  0MB  are  real  good  at  telling  us  exactly  how  much. 

Mr.  Hoke.  Dr.  Niskanen,  I  would  like  to  commend  vou  on  the 
language  of  your  amendment.  I  think  it  is  crisp.  It  is  elegant,  and 
it  clearly  gets  to  the  nut  of  it  right  at  the  front,  which  is  prohibit- 
ing increasing  the  limit  on  the  public  debt. 

My  question  goes  to  section  3 — I  am  sorry — to  section  2  of  your 
amendment,  which  is  a  question  I  suppose  also  for  Dr.  Anderson 
and  Mr.  Barr,  but  it  has  to  do  with  the — whether  you  believe  that 
there  would  be  a  historical  necessity  for  a  three-fifths,  a 
supermajority  to  raise  taxes  if  we  were  not  in  the  situation  that  we 
are  in  today  with  the  $4.6  trillion  debt. 

My  personal  sense  is  that  this  question  would  be  moot  and  that 
were  we  fiscally  responsible  today,  and  did  we  define  the  size  and 
scope  of  government  based  on  what  the  people  are  willing  to  pay 
for  it  on  a  pay-as-you-go  basis,  where  we  hadn't  already  gotten  into 
this  $5  trillion  hole  that,  we  wouldn't  really  be  talking  about 
supermajorities  for  taxation.  And  my  concern  is  that  perhaps  we 
are  overreacting.  My  greater  concern  is  that  the  last  place  that  you 
want  to  overreact  in  the  United  States  is  in  the  Constitution.  And 
I  wonder  if  you  could  perhaps  address  those  thoughts. 

Mr.  Niskanen.  Mr.  Hoke,  I  respectfully  disagree  on  that  matter. 
The  essence  of  the  Constitution  is  a  set  of  rules  that  Congress  can- 
not itself  change.  I  think  that  a  democratic  government  should  not 
be  able  to  define  its  own  powers.  And  the  idea  of  having  a  tax  pro- 
vision in  the  amendment  is  to  say  that  there  are  limits  on  the 
scope — the  fiscal  reach  of  the  Federal  Government — that  cannot  be 
changed  by  the  rule  for  routine  legislation. 

In  other  words,  when  you  expand  the  powers  from  one  level  of 
GDP  to  another  in  terms  of  the  fiscal  reach  of  the  Federal  Govern- 
ment, that  should  be  treated  as  an  extraordinary  decision,  not  as 
an  ordinary  decision.  And  I  think  extraordinary  decisions  should  be 
subject  to  a  broader  consensus  than  ordinary  decisions. 

The  Constitution,  of  course,  itself  spells  out  several  types  of  deci- 
sions that  require  supermajority  vote.  And  Congress  itself  has  spec- 
ified several  other  types  of  decisions  that  require  supermajority 
vote.  So  increasing  the  tax  reach,  the  tax  claim  on  our  economy. 
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is  an  extraordinary  decision,  not  an  ordinary  decision,  and  should 
be  treated  as  such.  And  that  is  the  case  for  a  supermajority  vote. 

Mr.  Hoke.  Dr.  Anderson. 

Mr.  Anderson,  Let  me  just  add  that  sometimes  we  do  learn 
things  from  experience.  When  the  Constitution  was  written,  there 
were  certain  things  like  passing  a  treaty  or  overriding  a  President's 
veto  and  no  one  had  any  concern  about  the  two-thirds  vote. 

My  own  personal  preference  is  a  two-thirds  vote  to  raise  any  tax 
rate  or  any  base.  I  can't  think  of  anything  that  a  government  can 
do  that  causes  more  diminution  of  freedom  or  more  pain  than  rais- 
ing taxes.  And  if  you  can't  make  a  sound  case  to  convince  two- 
thirds  of  the  Congress  or  the  Senate  that  you  should  raise  tax  rates 
then  I  don't  think  they  should  be  raised.  And  it  might  be  a  very 
interesting  test. 

This  may  be  the  kind  of  thing  that  should  be  put  to  the  voters 
of  the  United  States,  which  it  will  be,  because  if  the  current  ver- 
sion of  this  amendment  passes,  it  will  go  to  the  States  for  a  full 
discussion  in  the  legislatures.  And  I  think  it  will  be  interesting  to 
let  50  legislatures  debate  the  issue  of  whether  government  should 
have  at  least  a  60  percent  to  increase  their  tax  rates. 

Mr.  Hyde.  The  gentleman's  time  has  expired. 

The  gentleman  from  Michigan,  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  I  am  not  as  confident 
how  democratic  discussion  will  happen  merely  because  it  devolves 
upon  the  State  legislatures.  I  wish  I  could  feel  better  about  that, 
but  that  is  the  way  it  is  set  up. 

The  practical  concern  that  I  have  is  that  we  are  really  making 
it  harder  to  pass  an  unbalanced  budget.  We  are  not  really  passing 
a  balanced  budget  amendment.  We  are  making  it  more  difficult  to 
pass  an  unbalanced  one.  And  this  is  one  way  to  do  it. 

My  objection  arises  because  I  am  more  concerned  about  reducing 
the  deficit  than  balancing  the  budget,  coming  from  the  school  that 
believes  that  there  are  times  when  you  need  an  unbalanced  budget. 
That  you  cannot  keep  ratcheting  down.  As  a  matter  of  fact,  rather 
dire  consequences  can  happen  as  a  result  in  times  of  a  weak  econ- 
omy; the  Government  itself,  being  such  a  powerful  economic  force, 
ends  up  ratcheting  down  even  further.  And  so  this  causes  me  my 
second  concern. 

Now,  when  Mr.  Barr  refers  to  the  courts,  I  am  afraid  that  they 
are  going  to  have  to  have  a  role,  because  the  kinds  of  good-faith 
differences  that  arise  in  the  legislative  body  that  have  been  pointed 
out  by  Dr.  Niskanen  will  happen  without  mischief  necessarily 
being  on  anybody's  mind.  There  is  going  to  be  the  need  for  the 
courts. 

And  the  kinds  of  courts  that  I  have  seen  leave  me  concerned  as 
the  gentleman  from  New  York,  Mr.  Serrano,  that  we  are  moving 
into  a  different  time.  After  all,  the  courts  determine  what  they  feel 
ought  to  be  the  law.  They  interpret  the  law.  And  it  is  hard  for  any- 
one not  to  have  seen  a  very  conservative  swing  that  is  now  going 
on  in  the  courts  that  challenges  civil  rights,  that  challenges  redis- 
tricting  and  affirmative  action,  and  small  business  set-asidfes. 

So,  we  are  in  exactly  the  situation  that  you  described,  Mr.  Barr, 
but  I  see  it  as  something  that  will  happen;  namely,  that  there  will 
be      a      necessity      for      court      intervention,      not      necessarily 
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micromanaging,  but  there  will  be  plenty  of  decisions  that  will  be 
left  hanging  over  the  edges  here.  And  there  will  still  be  so  many 
changes  going  on  inside  of  Congress,  that  this  will  fundamentally 
become  unworkable,  even  though  it  is  a  great  intention. 

So  my  emphasis  is  to  reduce  the  deficit.  Let's  continue  the  mod- 
est efforts  that  have  been  begun  and  build  on  them,  even  with  the 
threat  of  this  hanging  over  our  heads,  rather  than  leaping  into  it, 
because  I  see  far  more  problems  involved  than  you  do.  Dr. 
Niskanen,  I  think  it  will  ultimately  be  unworkable.  And  I  would  in- 
vite your  comments  on  this  assertion  or  these  assertions. 

Mr.  Niskanen.  Mr.  Conyers,  I  have  been  intrigued  that  the  oppo- 
sition to  the  amendment  has  typically  taken  one  of  two  forms.  One 
is  that  it  won't  work  and  one  is  that  it  will  work.  We  have  heard 
both  of  these  today.  A  charge,  in  some  cases  by  the  same  people, 
that  it  won't  work  or  will  get  caught  up  in  the  courts.  One  of  the 
other  of  these  arguments  is  wrong.  My  guess  is  that  they  are  both 
wrong. 

Mr.  Conyers.  I  stand  for  both  of  these  principles,  that  you  can 
have  both  of  them,  not  the  neither  of  them.  In  other  words,  there 
will  be  differences  in  Congress  that  will  lead  us  into  court,  and  that 
there  will  be  sacrificed  budget  items  that  are  not  just  good  for  my 
district,  but  we  are  in  a  conservative  era  that  you  gentlemen  ought 
to  I  guess  feel  pretty  good  about,  but  I  think  that  they  spell,  in  the 
national  interest,  big  problems,  not  for  the  14th  District  of  Michi- 
gan necessarily. 

Mr.  Niskanen.  Mr.  Conyers,  I  supported  an  amendment  of  this 
type  when  I  had  every  reasonable  expectation  to  believe  that  Con- 
gress was  going  to  be  dominated  by  the  Democrats  for  the  rest  of 
my  life.  In  1990,  for  example,  an  amendment  of  this  nature,  the 
Stenholm  amendment,  came  within  seven  votes  of  passing  the 
House  of  Representatives  and  at  one  time  v/as  cosponsored  by  Rep- 
resentative Schroeder. 

So  this  decision  should  not  be  based  upon  an  expectation  of  what 
specific  detailed  effects  would  be.  Think  of  it  as  the  change  of  the 
rules  in  an  athletic  league.  A  decision  to  move  the  goal  posts  back 
from  the  goal  line  back  10  yards  shouldn't  be  made  in  terms  of 
whether  it  particularly  helps  or  hurts  the  Detroit  Lions,  it  should 
be  made  in  terms  of  whether  it  is  likely  to  improve  the  quality  of 
the  game.  We  should  be  thinking  in  the  same  mindset  when  we  are 
addressing  constitutional  issues. 

Mr.  Conyers.  I  am  glad  you  said  that,  because  that  is  probably 
to  me  the  most  unreasonable  analogy  to  make  is  to  compare  it  to 
sports.  And  the  reason  that  I  say  is  that  is  that  we  are  talking 
about  the  most  successful  democratic  system  in  the  world;  in  his- 
tory. And  I  am  not  talking  about  moving  the  goal  lines  differently 
and  then  let's  everybody  take  their  best  shot. 

It  just  so  happens  that  the  people  that  don't  get  out  of  South 
Carolina  neighborhoods  and  cause  one  of  my  colleagues  to  walk 
around  the  streets  at  night,  they  are  not  going  to  have  lobbyists. 
They  are  not  going  to  have  representatives.  The  veterans  may  not 
be  able  to  withstand  a  25-percent  cut.  Aid  to  dependent  children 
may  not  be  able  to  lobby  effectively.  The  Wayne  County  legal  serv- 
ices and  pro  bono  legal  service  groups  all  over  the  country  won't 
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be  able  to  get  their  share  in.  That  is  why  one  of  the  things  that 
many  of  us  insist  is  that  we  talk  about  the  cuts  in  advance. 

And  I  appreciated  the  candor  of  the  gentleman  from  Texas  on  tel- 
evision when  he  said  we  can't  do  that.  We  have  got  to  go  ahead 
with  this.  Run  it  down  the  field,  and  then  everybody  will  find  out 
what  will  happen.  Well,  I  think  I  can  guess  after  my  number  of 
years  here  what  will  happen  to  Medicare,  to  Medicaid,  to  Federal 
retirement,  to  supplemental  incomes,  and  to  veterans  benefits.  It  is 
pretty  clear  what  will  happen.  We  don't  need  to  call  anybody  in  to 
figure  that  out.  The  question  is  do  you  want  to  do  it, 

Mr.  Hyde,  The  gentleman's  time  has  expired. 

Mr.  CoNYERS.  Thank  you.  The  question  is  whether  you  want  to 
do  it  in  the  name  of  a  balanced  budget  constitutional  amendment, 
or  can  we  achieve  it  by  some  other  means? 

Mr.  Hyde.  The  gentleman  from  Texas. 

Mr,  Smith,  Thank  you,  Mr.  Chairman. 

Mr,  Chairman,  I  have  one  question  for  Dr.  Anderson.  After  that 
I  would  like  to  yield  the  balance  of  my  time  to  my  new  colleague 
from  Texas,  Sheila  Jackson  Lee. 

Dr.  Anderson,  my  question  is  this:  I  absolutely  agree  with  you 
that  the  way  to  achieve  a  balanced  budget  is  to  slow  down  the  in- 
crease in  spending.  We  are  not  talking  about  net  cuts  in  spending. 
And  yet  there  are  many  others  who  would  try  to  achieve  a  balanced 
budget  by  increasing  taxes  and  I  am  wondering  if  you  would  offer 
your  perspective  on  whether  that  historically  has  worked  or  not. 

In  the  Bush  and  Clinton  administrations,  we  have  had  an  in- 
crease in  taxes.  I  do  not  think  that  that  has  resulted  in  the  pro- 
jected decrease  in  the  deficit.  And  I  think  if  you  look  back  over  the 
last  several  decades,  you  find  that  for  every  increase  in  taxes,  there 
has  been  an  increase  of  $1.16  or  something  like  that  in  spending. 
I  wanted  to  get  your  opinion  on  whether  you  think  that  increasing 
taxes  would  be  effective  in  reducing  the  deficit, 

Mr.  Anderson.  Let  me  say  that  I  think  that  question  cuts  to  the 
essence  of  everything  that  we  have  been  talking  about  this  morning 
and  maybe  for  the  last  20  years.  There  really  is  a  decision  that  the 
deficit  is  ballooning  out  of  control.  One  way  to  control  the  deficit 
is  to  pass  a  balanced  budget  amendment  which  emphasizes  control- 
ling spending.  What  we  don't  talk  about  is  what  is  implied  if  we 
do  not  pass  this  amendment.  And  what  we  are  talking  about 
then — and  no  one  wants  to  say  it  out  loud — we  are  talking  about 
major  tax  increases  coming  down  the  road.  There  is  no  way  to 
avoid  this. 

And  one  of  the  problems  with  major  tax  increases,  and  something 
that  Bill  said,  I  spent  a  couple  of  years  of  my  life  working  on  mak- 
ing forecasts  and  one  of  the  things  that  economists  are  really  ter- 
rible at  is  making  forecasts.  I  don't  know  which  they  are  worse  at — 
forecasting  spending  or  forecasting  tax  revenues,  but  they  have  a 
great  deal  of  difficulty  with  their  models. 

I  had  one  little  reform  that  I  tried  to  get  through  when  I  was 
in  the  Reagan  administration — unsuccessfully.  I  would  like  the 
Treasury  Department  and  the  Council  of  Economic  Advisers  to 
publish  the  mathematical  models  they  use  for  making  their  projec- 
tions. I  think  they  would  be  elucidating  to  us  all.  You  could  see 
how  incredibly  sensitive  they  are  to  people's  own  interpretations  of 
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what  the  interest  rate  may  be  in  the  year  1999  and  so  on.  But  that 
is  a  minor  suggestion. 

Mr.  Hyde.  The  gentleman  from  Texas  has  kindly  yielded  to  the 
gentlelady  from  Texas. 

Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you  very  much.  And  to 
my  gentleman  colleague  from  the  State  of  Texas,  let  me  thank  him 
very  much,  for  we  might  disagree  but  we  certainly  do  agree  on  our 
concern  for  the  citizens  of  the  State  of  Texas. 

Let  me  then  be  very  brief  and  say  to  you  that  just  a  couple  of 
months  ago  I  was  involved  in  a  budget  process  for  the  city  of  Hous- 
ton, the  fourth  largest  city  in  the  Nation,  and  we  collectively  as 
council  members  and  staff  alike,  sat  for  months  at  a  time  eking  out 
the  numbers  and  looking  at  the  receipts  and  outlays.  Of  course, 
and  we  knew  what  we  were  doing. 

I  am  comforted  by  Dr.  Niskanen's  comments  about  unfunded 
mandates  because  I  come  from  that  history  arguing  vigorously 
against  unfunded  mandates.  But  I  am  uncomfortable  in  believing 
that  we  are  going  in  the  direction  that  would  give  comfort  to  the 
cities  that  I've  had  the  opportunity  to  represent,  more  than  Hous- 
ton, sitting  on  the  board  of  directors  of  the  National  League  of 
Cities  representing  some  17,000  towns  and  cities.  And  the  reason 
I  say  that  is  a  bipartisan  approach  that  my  colleague  from  Texas, 
Congressperson  Stenholm  offered  to  the  Budget  Committee,  was  re- 
jected along  partisan  lines  and  simply  a  listing  of  what  was 
planned  to  be  cut.  Without  that  knowledge  of  understanding  of 
what  the  process  might  entail  over  the  7-year  period,  I  think  that 
it  gives  little  comfort  to  cities,  one,  without  the  language  of  the  un- 
funded mandates  but  more  importantly,  the  question  of  what  are 
we  going  to  cut. 

As  my  able  colleague  from  New  York  indicated,  what  Medicaid 
and  Medicare  recipients  are  we  going  to  leave  out  in  the  cold? 
What  AFDC  individuals?  What  senior  citizens?  What  thousands  of 
persons  in  nursing  homes  across  this  country?  So  my  question  be- 
comes if  we  talk  about  a  bipartisan  approach  to  this  effort,  why  are 
we  running  away  from  the  concept  of  a  resolution  that  adds  the  in- 
formation most  needed  for  reasonable  budget  makers,  what  are  we 
going  to  cut?  Where  are  we  going  to  be  able  to  save  the  dollars  to 
make  this  realistic? 

My  last  inquiry — and  I  thank  the  gentleman  from  Texas — is  I 
raise  great  question,  as  a  lawyer,  as  to  whether  or  not  you  would 
have  standing.  My  able  colleague  from  Virginia  has  said  to  me  that 
Prof.  Herb  Reed,  a  constitutional  lawyer,  has  said  if  you  have 
standing,  you  know  it,  or  if  you  don't  have  standing,  you  know  it 
as  well. 

The  courts  make  that  determination,  Mr.  Barr.  So  my  question 
is  for  Dr.  Niskanen  and  then  Mr.  Barr  on  the  standing  issue. 

Mr.  NiSJCANEN.  Representative  Lee,  we  do  not  know  what  actions 
will  be  taken  to  meet  the  terms  of  the  amendment.  That  was  the 
case  in  1789  when  they  gave  the  President  the  veto  authority.  They 
could  not  and  did  not  anticipate  which  types  of  bills  the  President 
would  choose  to  veto  or  who  would  be  President  and  what  party 
would  be  President,  that  would  command  the  Presidency  over  a  pe- 
riod of  time. 
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Now,  we  have  some  clues  about  what  will  happen.  Representa- 
tive Panetta,  as  chairman  of  the  House  Budget  Committee,  put  to- 
gether alternative  budgets,  a  way  to  meet  the  balanced  budget  by 
the  end  of  the  century.  Alice  Rivlin  has  done  the  same  thing.  I 
have  done  the  same  thing.  You  have  done  various  things.  We  can- 
not know.  That  decision  will  be  made  in  your  forums,  not  in  our 
forums. 

We  should  take  the  advice  of  the  Harvard  philosopher  John 
Rawls.  We  should  make  rules  behind  what  he  calls  the  veil  of  igno- 
rance, about  the  particular  application  of  those  rules  and  specific 
circumstances  as  they  affect  you  and  me.  At  the  constitutional 
stage,  we  are  inherently  behind  the  veil  of  ignorance.  We  do  not 
know  whether  you  or  I  or  others  will  be  helped  or  hurt  by  the  par- 
ticular application  of  the  rules.  That  is  the  proper  environment  to 
evaluate  constitutional  rules.  Not  the  idea  somehow  that  we  ought 
to  have  full  information  about  its  consequences  over  a  period  of 
time. 

Ms.  Jackson  Lee.  Doctor,  I  am  most  frightened  by  that  cover  of 
darkness.  I  appreciate  your  answer  to  that. 

Mr.  Barr.  Before  turning  to 

Mr.  Hyde.  The  gentlelaay's  time  has  expired.  I  regret  that.  We 
have  two  more  questioners.  I  am  sure  they  will  be  brief 

Ms.  Jackson  Lee.  Thank  you. 

Mr.  Hyde.  The  gentleman  from  Massachusetts. 

Mr.  Frank,  Let  me  first  just,  it  is  almost  a  side  issue,  Dr.  Ander- 
son, but  you  gave  some  statistics.  You  said  people  had  unfairly  mis- 
interpreted what  people  had  claimed  on  behalf  of  the  Reagan  tax 
cuts,  and  I  think  you  said  your  figures,  the  estimates  were  for 
every  dollar  of  cuts  there  would  be  17  cents  back,  but  in  fact  it 
came  out  a  little  better  than  that.  Did  I  hear  that  accurately? 

Mr.  Anderson.  Yes,  the  numbers  put  forth  during  the  1980  cam- 
paign and  the  1981  budget  documents — I  am  sorrv,  during  the 
1980  campaign  show  that  for  every  dollar  of  projected  cuts  in  taxes 
there  would  be  a  revenue  loss  of  100-plus  adding  back  from  eco- 
nomic growth  $13,  so  it  was  about — about  $17, 

Mr.  Frank,  The  $17  in  loss  or  $17  in  offset  to  loss? 

Mr,  Anderson,  Offset, 

Mr.  Frank.  So  the  loss  would  be  about  83  cents? 

Mr.  Anderson.  Yes. 

Mr.  Frank.  I  must  say  I  have  never  heard  dynamic  scoring  so 
decisively  repudiated,  I  am  glad  to  have  that  number. 

Mr.  Anderson.  No,  it  was  not  repudiated.  In  fact,  it  worked 
out — if  you  go  back  and  read  the  National  Bureau  of  Economic  Re- 
ports, you  will  see  that. 

Mr,  Frank,  Excuse  me,  you  just  said  that  in  fact  the  tax  cuts  did 
what  you  expected.  They  reduced  the  revenue,  not  by  dollar  for  dol- 
lar, but  they  reduced  the  revenue. 

Mr.  Anderson.  Oh,  sure. 

Mr.  Frank.  But  that  is  not  what  some  people  have  interpreted 
the  dynamic  scoring  to  be, 

Mr,  Anderson.  Actually,  I  have  had  a  $50 

Mr,  Frank,  Excuse  me,  I  have  been  limited  in  time,  I  will  be 
glad  to  stay  if  you  can  stay.  I  just  wanted  to  see  if  I  understood 
that.  The  further  question  I  have,  though,  does  go  to  the  argument 
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we  just  had  about  rules  and  neutrality  because  I  think  the  wit- 
nesses have  in  the  broader  sense  contradicted  themselves,  and 
these  are  very  important  issues. 

On  the  one  hand  you  said  we  want  to  make  things  neutral,  we 
want  to  have  rules  that  are  promulgated  behind  a  veil  of  ignorance 
but  I  don't  think  that  is  accurate,  particularly  with  the  three-fifths 
vote  on  taxes.  There  are  in  this  country  a  lot  of  divisions. 

One  division  is  between  people  who  think  that  the  public  sector 
has  important  positive  roles  to  play  more  than  other  people  do. 
This  is  not  a  neutral  thing.  There  is  an  ideological  divide  in  this 
country  between  people  who  see  a  positive  affirmative  role  for  the 
public  sector  and  those  who  don't,  and  I  think,  fi*ankly,  to  be  intel- 
lectually honest,  this  amendment  is  aimed  at  giving  those  who  are 
skeptical  of  the  public  sector  an  advantage  over  those  who  are  not. 
Neutrality  is  everybody  gets  the  same  vote. 

When  you  take  a  three-fifths  vote  for  any  increased  expenditure, 
you  make  it  harder  and  you  have  all  said,  part  of  this  purpose  is 
to  make  it  harder  to  expand  the  public  sector.  That  is  a  valid  philo- 
sophical goal,  but  it  is  not  a  neutral  one.  It  is  not  done  behind  the 
veil  of  ignorance.  This  is,  and  after  it  has  been  constitutionalized, 
one  side  of  a  current,  very  important  philosophical  debate. 

The  Constitution  now,  it  seems  to  me,  is  neutral  as  to  the  size 
of  the  Federal  Grovernment  and  what  you  want  to  do  is  to  institute 
obstacles  because — and  I  noticed  two  of  you  shake  your  heads  here, 
not  Mr.  Barr  for  the  record. 

Mr.  Barr.  No,  I  was  shaking  my  head,  no,  I  disagree. 

Mr.  Frank.  The  point  is  what  we  are  getting  from  all  of  you  is 
a  great  distrust  of  democracy.  When  you  talk  about  the  role,  what 
you  say  is  that  under  current  rules  wnere  majority  rules,  it  doesn't 
work.  We  have  to  level  the  playing  field. 

How  do  you  level  the  playing  field,  by  tilting  it  at  one  end,  by 
putting  in  the  three-fifths  vote.  What  you  are  saying  is  the  public 
cannot  be  trusted  to  its  own  instincts,  that  in  fact  we  have  to  put 
restraints  on  the  majority  because  a  three-fifths  vote  to  require  an 
expansion  of  the  Government  is  clearly  a  restriction  on  a  majority 
at  a  given  time. 

You  said  that  there  are  pressures,  there  are  interest  groups,  et 
cetera,  but  that  is  how  democracy  works.  Interest  groups  are  orga- 
nized groups  generally  that  people  don't  like,  so  what  I  have  here 
is  a  sense  that  the  way  the  Constitution  was  formulated  isn't  work- 
ing well  because  people  who  want  to  expand  the  role  of  government 
have  been  too  successful,  and  what  you  want  to  do  is  change  the 
rules  to  give  an  advantage  so  that  it  will  take  more  than  a  majority 
to  expand  the  role  of  government  and  less  than  a  majority  to  pock- 
et, and  I  will  be  glad  to  hear  comments. 

Mr.  Barr.  Can  I  comment  first?  My  observation  is  the  dichotomy 
here  isn't  between  public  sector  and  not  public  sector.  There  are 
two  public  sectors  in  this  country.  Federal  and  State,  and  what  this 
says  is  that  if  in  fact  the  American  people  want  intervention  by  the 
public  sector,  that  sentiment  is  best  crystallized  at  the  State  level, 
and  there  are  going  to  be  limits  on  the  extent  to  which  we  allow 
the  Federal  Government  to  continue  to  march  out  and  consume  re- 
sources. 
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Mr.  Frank.  Excuse  me,  Mr.  Barr,  your  language,  "allow  the  Fed- 
eral Government,"  see,  the  notion  that  the  Federal  Government  is 
some  alien  creature,  which  is  like  the  Russian  Army  approaching 
Chechnya  is  somehow  at  stake  here.  I  regard  the  Federal  Govern- 
ment as  a  result  of  what  the  people  do  in  elections,  and  you  obvi- 
ously don't  trust  that  process, 

Wnen  you  treat  the  Federal  Government  as  something  outside  of 
and  external  to  the  voters,  that  is  a  fundamental  difference.  I  think 
that  the  Federal  Government  is  in  fact  the  consequence  of  what  the 
voters  have  done  in  the  most  recent  Federal  elections. 

Mr.  Barr.  And  that  is  why  putting  this  amendment  out  is  ex- 
actly what  should  be  done  because  this  enables  three-quarters  of 
the  States,  the  people,  to  place  limits  on  the  Federal  Government. 
In  fact,  the  framers  thought  the  Federal  Government  was  to  be 
treated  more  suspiciously  than  State,  precisely  because  it  is  more 
remote  from  the  people,  £0  this  is  a  structural  amendment  that 
doesn't  prefer  nonpublic. 

Mr.  Frank.  Of  course  it  does.  The  three-fifths  vote,  you  have  said 
that  earlier 

Mr.  Barr.  Over  public.  It  will  still  enable  States  to  act  for  the 
public.  What  it  does  is  it  puts  some  limit  on  Federal  Government 
and  some  control.  It  says  the  Federal  Government 

Mr.  Frank.  It  says  we  should  make  it  harder  to  expand  the  Fed- 
eral role  than  not.  That  is  a  legitimate  thing.  Why  don't  you  admit 
it? 

Mr.  Barr.  What  it  says  is  that  once  the  Federal  Government  has 
most  people  working  4  months  a  year  to  pay  Federal  taxes  and 
once  it  has  already  borrowed  several  trillion  dollars  from  the  future 
and  once  it  has  already  imposed  on  States  unfunded  mandates, 
there  are  going  to  be  limits  to  how  much  we  are  going  to  let 
you 

Mr.  Frank.  Once  again  your  whole  philosophy  is  the  Federal 
Government  is  some  alien  creature.  The  Federal  Government  im- 
poses. You  really  don't  trust  democracy.  The  notion  that  the  voters 
have  in  fact  brought  this  about  is  somehow  foreign  to  vou.  The  Fed- 
eral Grovernment  is  this  outside  creature  that  nas  done  all  these 
things  to  the  voters.  I  don't  know  where  the  voters  were  when  all 
this  was  happening. 

Mr.  Hyde.  The  gentleman's  time  has  expired.  The  gentleman 
from  Virginia,  Mr.  Goodlatte.  He  will  be  the  last  questioner  before 
we  adjourn  for  lunch. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I  do  hope  that  I  will 
have  a  minute  or  two  to  yield  to  my  colleague  from  Virginia  if  I 
am  brief  here,  and  so  I  may  not  be  the  last. 

I  do  want  to  thank  the  chairman  for  holding  these  hearings.  I 
would  like  to  focus  for  a  moment,  if  I  may,  we  have  been  talking 
for  a  long  time  here  about  what  will  happen  if  we  pass  this  amend- 
ment. I  think  it  is  more  important  that  we  talk  about  what  will 
happen  if  we  do  not  pass  this  amendment. 

Dr.  Anderson  briefly  touched  on  that  by  pointing  out  we  are 
going  to  face  massive  tax  increases  at  a  time  when  we  are  right 
now  at  the  highest  point  of  taxation  in  the  country's  history.  But 
I  think  even  beyond  that,  in  terms  of  looking  at  the  future  of  our 
children  and  grandchildren,  we  have  got  to  consider  what  is  going 
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to  happen  when  the  current  debt  of  $4.7  trillion,  which  comes  to 
$18,000  for  every  person  in  the  country,  continues  to  balloon  and 
even  when  we  pass  this  amendment  because  it  has  a  7-year  glide 
path  to  being  balanced.  We  are  going  to  add  another  trillion  dollars 
to  that  debt  even  if  we  achieve  balancing  it  by  the  year  2002. 

If  we  fail  to  do  that,  and  again  double  or  triple  this  enormous 
debt,  the  full  faith  and  credit  of  the  U.S.  Treasury,  the  abiHty  for 
us  to  continue  to  borrow  this  kind  of  money  is  going  to  be  called 
into  question.  Mr.  Barr  alluded  to  the  fact  that  one  of  the  protec- 
tions in  this  amendment  is  that  if  we  pass  it,  the  ability  of  the  Gov- 
ernment to  borrow  money  will  be  impinged  upon  by  the  market- 
place not  having  confidence  in  the  Government's  ability  to  enforce 
the  repayment  of  those  obligations,  I  think,  is  a  very  good  point. 

If  we  do  not  adopt  this  amendment,  however,  I  think  that  the 
marketplace  is  going  to  impose  some  very  severe,  far  more  severe 
sanctions  than  anything  that  the  minority  has  addressed  here 
today  in  what  would  happen  if  we  do  pass  it. 

Mr.  Anderson,  do  you  have  any  brief  comments  on  that  point? 

Mr.  Anderson.  There  is  not  much  I  would  add  to  that.  I  think 
you  are  absolutely  right.  There  has  been  very  little  attention  paid 
to  what  happens  if  you  do  not  pass  it.  I  think  most  of  the  American 
people  are  going  under  the  assumption  that  it  is  going  to  happen, 
and  it  might  be  a  very  interesting  path  to  pursue. 

Say,  look,  what  if  it  doesn't  happen  and  what  if  these  deficits 
that  they  describe  in  this  morning's  edition  of  the  Wall  Street  Jour- 
nal, the  new  projections  by  CBO  actually  come  to  pass.  What  is 
this  going  to  do  to  our  economy  and  the  future  of  a  lot  of  programs? 

I  would  argue  something  that  I  guess  hasn't  been  said,  but  I 
think  a  lot  of  people  would  agree  with  that  a  strong  and  vital  econ- 
omy is  necessary  for  a  good  national  defense,  and  it  is  good  for  so- 
cial programs.  You  must  have  it.  If  you  want  to  see  social  programs 
be  ravaged,  the  national  defense  be  really  downsized  far  too  much, 
just  let  the  economy  get  in  real  trouble. 

Mr.  GrOODLATTE.  Thank  you.  The  next  point  I  would  like  to  ad- 
dress in  response  to  the  gentleman  from  Massachusetts'  comments 
about  democracy.  Dr.  Niskanen,  I  think  that  your  proposal  is  an 
excellent  one.  I,  along  with  Mr.  Hoke,  find  that  to  be  a  good  ap- 
proach to  this  and  we  will  pursue  whether  we  can  add  some  of 
those  considerations  into  what  we  are  doing  as  we  proceed  in  the 
next  few  days. 

It  seems  to  me,  though,  that  if  we  limit  the  ability  to  raise  the 
debt  ceiling  by  requiring  a  supermajority,  limit  the  ability  to  raise 
taxes  by  requiring  a  supermajority,  and  limit  the  ability  of  this 
Congress  to  pass  its  wishes  on  the  States  by  unfunded  mandates 
that  the  combination  of  those  three  things  in  a  constitutional 
amendment  will  have  the  effect  of  actually  strengthening  the  Con- 
stitution as  it  exists  today.  Because  we  are  going  to  strengthen  the 
10th  amendment  to  the  Constitution,  a  very  badly  neglected  part 
of  the  Constitution  that  this  Congress  and  the  Supreme  Court 
have,  in  my  opinion,  ignored  for  many,  many  years,  and  by  putting 
those  constraints  into  the  Constitution,  we  will  in  effect  strengthen 
the  right  of  the  people  to  be  heard  through  their  State  representa- 
tives. Would  you  comment  on  that? 
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Mr.  NiSKANEN.  I  agree  with  you  wholeheartedly.  This  would 
strengthen  the  Constitution  in  the  same  way  and  for  the  same  pur- 
pose that  the  Constitution  was  originally  written,  to  limit  the  pow- 
ers of  the  Federal  Government,  to  limit  the  scope  of  decisions  that 
can  be  made  by  a  majority  of  this  Congress.  That  is  wholly  consist- 
ent with  the  spirit  and  the  letter  of  the  Constitution,  and  that  it 
will  more  importantly  strengthen  the  American  community  by  Hm- 
iting  the  Federal  Government. 

Mr.  GooDLATTE.  Mr,  Barr,  you  made  note  of  the  fact  that  there 
are  going  to  be  restraints  on  the  ability  of  the  courts  to  interfere 
in  this  process.  I  would  just  note  that  it  seems  to  me  that  the  first 
time  that  the  Supreme  Court  hands  down  a  ruling  or  becomes  in- 
volved in  balancing  a  budget — that  is  the  responsibility  of  this  Con- 
gress— will  also  be  the  last  time  that  the  Court  does  it  because  of 
the  wrath  of  the  American  people  in  responding  to  that  kind  of 
abandonment  of  our  responsibility.  In  my  opinion,  we  do  that  year, 
after  year,  after  year,  but  we  will  face  the  embarrassment  of  seeing 
that  if  the  Supreme  Court  actually  steps  in  and  takes  such  action 
that  would  be,  frankly,  a  very  helpful  part  of  this  process  to  impose 
upon  the  Congress  responsibilities  that  the  Congress  has  aban- 
doned for  decades.  And  rather  than  allow  you  to  respond  to  that, 
let  me  yield  the  few  seconds  I  have  to  Mr.  Scott  to  allow  him  to 
make  a  point  or  two. 

I  am  sure  contrary  to  my  point  of  view,  but  he  is  also  from  Vir- 
ginia and  has  been  sitting  through  all  this,  and  I  would  like  him 
to  have  a  chance  to  ask  questions. 

Mr.  Hyde.  I  ask  unanimous  consent  that  3  additional  minutes  be 
accorded  to  the  gentleman  from  Virginia  who  can  yield  that  to  the 
gentleman  from  Virginia.  Without  objection,  so  ordered. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  would  like  to  thank  the 
chairman  and  my  colleague  from  Virginia  for  yielding. 

I  think  we  are  in  general  agreement  about  the  desirability  of  get- 
ting toward  a  balanced  budget.  The  problem  is  when  you  do  the 
things  that  get  you  there,  you  are  talking  about  raising  taxes  and 
you  are  talking  about  cutting  spending,  both  of  which  do  nothing 
but  make  enemies.  People  don't  like  their  taxes  raised  and  they 
don't  like  their  programs  cut. 

Even  if  we  passed  this  amendment,  we  wouldn't  have  made  any 
progress  towards  getting  towards  a  balanced  budget  until  we  make 
those  tough  choices.  The  experience  in  the  States  has  been  that 
they  separate  the  operating  budget  from  the  capital  budget.  You 
can  do  that  through  the  front  door  or  the  back  door.  Instead  of 
building  roads  you  can  let  some  private  firm  build  the  road  and  you 
can  lease  it  over  the  capital  portion  of  the  budget.  You  can  play 
with  pensions,  you  can  play  with  estimates,  and  you  can  do  a  lot 
of  things  to  avoid  the  tough  choices  that  have  to  be  made. 

We  are  talking  about  unfunded  mandates.  There  is  no  language 
we  can  put  in  a  resolution  that  will  protect  the  States  from  the  un- 
funded mandates.  If  you  cut  the  services  and  leave  the  services  un- 
funded, the  States  will  either  have  to  go  without  the  services  and 
housing  and  health  care,  welfare,  crime  control,  environmental  pro- 
tection or  they  are  going  to  have  to  pick  them  up.  It  is  not  a  man- 
date, but  they  are  going  to  have  to  be  picking  up  a  lot  of  the  things 
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that  we  cut  out.  It  gets  us  back  to  trying  to  reduce  the  deficit  and 
balance  the  budget. 

If  you  assume  that  it  is  better  to  have  a  balanced  budget  than 
a  nonbalanced  budget,  which  I  think  there  is  a  clear  consensus  on, 
the  question  is  whether  or  not  the  language  in  this  resolution  helps 
us  get  there.  There  is  an  assumption  that  a  three-fifths  majority 
to  pass  an  unbalanced  budget  will  help  you  reduce  the  deficit.  I  be- 
lieve it  will  go  exactly  in  the  opposite  direction. 

There  is  no  proposal  that  has  any  support,  any  meaningful  sup- 
port in  Congress  that  is  going  to  balance  the  budget.  If  we  have 
anything  close  to  the  political  climate  that  we  have  in  America 
today  or  last  year  before  the  Republican  takeover,  you  will  find  it 
virtually  impossible  to  raise  taxes  and  cut  the  spending,  which 
means  that  you  are  going  to  have  an  unbalanced  budget  and  you 
are  going  to  require  60  votes  to  pass  the  budget. 

Why  does  anybody  think,  in  terms  of  making  enemies,  if  you 
can't  pass  a  budget  that  continues  to  reduce  the  deficit  with  a  sim- 
ple majority,  why  would  you  have  a  higher  likelihood  of  reducing 
the  deficit  when  you  require  60  percent?  The  experience  has  been 
that  as  you  get  closer  and  closer  to  actually  passing  the  budget,  the 
last  few  votes,  you  have  to  buy  up  with  some  kind  of — not  with  ad- 
ditional cuts,  but  with  additional  appropriations. 

Mr.  Barton  mentioned  aircraft  carriers.  I  can  assure  you  that  I 
will  not  vote  for  any  budget  and  most  of  the  Virginia  delegation 
would  not  vote  for  any  budget  without  an  aircraft  carrier  in  it.  I 
would  imagine  that  those  in  Texas  might  withhold  their  votes  for 
the  reinstitution  of  the  supercollider.  Those  in  California  might 
want  to  withhold  their  votes  for  increased  spending  in  the  space 
station. 

As  you  require  a  higher  threshold  to  pass  the  budget  that  every- 
body agrees  is  going  to  be  out  of  balance,  why  would  we  think  that 
it  would  be  easier  to  pass  the  budget  than  more  difficult?  It  would 
seem  to  me  that  this  would  just  require  more  pork  and  not  less, 
and  if  we  could  have  a  comment  in  the  last  few  seconds  from  either 
of  the  panelists. 

Mr.  Anderson.  I  will  take  a  pass  at  it.  Congressman  Frank,  I 
see,  has  left,  but  I  think  the  purpose  of  the  amendment  is  to  even 
up  the  playing  field.  I  think  the  evidence  of  the  last  25  years  has 
clearly  shown  that  there  is  an  enormous  predisposition  to  running 
up  large  deficits,  and  I  think  the  idea  behind  this  particular 
amendment  is  that  the  Constitution  requires  the  budget  be  bal- 
anced, and  a  majority  vote  can  slow  the  growth  of  spending  or  even 
cut  spending  in  some  areas,  but  it  takes  a  60-percent  vote  to  raise 
taxes,  thus  it  is  more  likely  that  you  will  balance  the  budget  by 
controlling  spending  than  raising  taxes,  which  I  think  is  exactly 
what  the  American  people  want. 

Mr.  Scott.  I  think  the  experience  has  been  that  you  will  reduce 
spending  less  than  you  will,  and  you  will  probably  end  up  with  a 
higher  ofeficit  because  the  costs  are  going  up.  You  might  cut  a  few 
programs,  but  if  you  have  an  unbalanced  budget  and  this  just  says 
if  you  get  a  60-percent  vote  to  pass  the  budget  it  is  not  going  to 
be  balanced. 

Mr.  Hyde.  With  regret,  I  must  announce  that  the  gentleman's 
time  has  expired.  I  want  to  thank  this  panel.  You  have  been  ex- 
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traordinarily  patient  and  illuminating,  and  thank  you  so  much  for 
your  time.  You  have  made  a  ^eat  contribution. 

We  are  going  to  recess  until  1:55,  when  Bill  Archer  has  asked  to 
address  us  for  5  minutes,  and  then  at  2  Alice  Rivlin,  the  Director 
of  the  Office  of  Management  and  Budget  will  testify.  The  time 
frame  is  at  her  request,  and  we  do  want  to  accommodate  her. 

Mrs.  ScHROEDER.  Mr.  Chairman. 

Mr.  Hyde.  Yes,  the  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  We  have  a  slight  problem  with  that  on  this 
side.  Most  people  would  rather  question  Mr.  Archer  than  Ms. 
Rivlin.  I  think  that  there  may  be  a  little  difficulty  in  people — 
maybe  he  could  just  submit  his  testimony  in  written  form,  but  I 
think  if  he  comes  we  will  want  to  ask  questions. 

Mr,  Hyde.  I  know  you  will,  and  let's  just  see  what  happens.  I 
don't  want  to  be  discourteous  to  the  chairman  of  the  Ways  and 
Means  Committee,  nor  certainly  to  Dr.  Rivlin.  We  will  try  to  do  the 
courteous  thing,  whatever  that  is. 

Mrs.  SCHROEDER.  Maybe  thev  could  be  a  panel.  Your  side  could 
ask  her  questions  and  we  could  ask  Mr.  Archer  questions,  but  I 
know  I  have  many  more  questions  for  Mr.  Archer,  and  I  really  find 
this  kind  of  a  surprise  witness  who  is  going  to  come  in  and  do  an 
oral  thing  and  then  leave.  I  don't  think  that  is  quite  fair. 

Mr.  Hyde.  Well,  maybe  we  will  ask  him  to  testify  tomorrow  and 
we  will  have  lots  of  time,  so  we  will — anyway,  I  hope  you  are  here 
at  1:55,  whether  Mr.  Archer  is  here  or  not. 

Mrs.  ScHROEDER.  And  everyone  can  submit  questions  for  the 
record? 

Mr.  Hyde.  Absolutely.  Absolutely.  The  more  the  merrier.  Bilin- 
gual, of  course. 

[Whereupon,  at  1:25  p.m.,  the  subcommittee  recessed,  to  recon- 
vene at  1:55  p.m.,  this  same  day.] 

Mr.  Hyde.  The  subcommittee  will  come  to  order.  We  are  very 
honored  to  have  with  us  appearing  on  behalf  of  the  administration 
Dr.  Alice  Rivlin,  the  Director  of  the  Office  of  Management  and 
Budget,  a  distinguished  economist.  Dr.  Rivlin  is  well  known  to  a 
numoer  of  Members  from  her  service  as  former  Director  of  the  Con- 
gressional Budget  Office  and  her  affiliation  over  many  years  with 
the  Brookings  Institution. 

A  prolific  writer,  she  is  the  author  of  a  number  of  books.  Dr. 
Rivlin  has  assisted  the  Judiciary  Committee  in  its  past  consider- 
ation of  a  balanced  budget  constitutional  amendment  and  so  she 
does  again  today.  We  welcome  her  back  and  look  forward  to  her 
testimony. 

Dr.  Rivlin. 

STATEMENT  OF  ALICE  M.  RIVLIN,  DIRECTOR,  OFFICE  OF 
MANAGEMENT  AND  BUDGET 

Ms.  Rivlin.  Thank  you  very  much,  Mr.  Chairman.  I  am  very 
pleased  to  be  here  as  you  consider  this  momentous  amendment. 
The  Clinton  administration  shares  the  concern  about  huge  Federal 
deficits  and  the  escalating  Federal  debt  that  has  led  to  the  propos- 
als to  amend  the  Constitution  in  order  to  require  balance  in  the 
Federal  budget.  We  very  much  share  the  concern,  but  we  do  not 
share  the  remedy. 
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We  believe  that  the  way  to  reduce  Federal  deficits  is  not  to 
amend  the  Constitution,  but  to  pass  specific  legislation  that  will  ac- 
tually bring  the  deficit  down.  The  Clinton  administration,  together 
with  the  last  Congress,  has  had  an  unparalleled  record  in  deficit 
reduction. 

The  Federal  deficit  in  fiscal  year  1992  was  $290  billion,  and  all 
projections  showed  the  deficit  headed  up.  By  1994,  the  deficit  was 
down  to  $203  billion,  and  this  year  it  will  be  below  $200  billion. 
This  record  of  accomplishment  was  not  achieved  by  writing  prom- 
ises into  the  Constitution.  It  was  achieved  by  the  President  and  the 
Congress,  together,  making  the  hard  and  specific  choices  to  cut 
spending  or  increase  revenues  and  bring  the  deficit  down. 

We  believe  that  fiirther  progress  on  the  deficit  will  require  that 
same  kind  of  political  will  and  courage  to  face  difficult  decisions 
and  make  very  specific  choices. 

Mr.  Chairman,  fiscal  policy  does  not  belong  in  the  Constitution, 
While  the  huge  deficits  that  began  in  the  1980's  have  clearly  been 
ruinously  high  and  have  punished  the  economy,  there  just  isn't  any 
simple  formula  for  setting  fiscal  policy  in  every  year.  Indeed,  re- 
quiring that  the  budget  be  balanced  in  every  year  would  be  bad 
economic  policy. 

The  Federal  budget  has  a  stabilizing  effect  on  the  economy.  It 
mitigates  the  ups  and  downs  of  the  business  cycle.  In  a  recession, 
revenues  tend  to  fall  while  spending  rises.  This  happens  automati- 
cally, and  it  helps  cushion  the  effect  of  the  recession.  The  opposite 
effects  help  to  slow  down  an  overheated  economy. 

Forcing  balance  every  year  would  lead  to  wider  swings  in  the 
business  cycle  and  put  a  greater  burden  on  the  Federal  Reserve  to 
stabilize  the  economy.  The  appropriate  level  of  budget  deficit  or 
surplus  depends  on  other  factors  such  as  savings  rates  and  wheth- 
er the  money  is  being  used  for  current  consumption  or  to  add  to 
the  future  productive  capacity  of  the  economy.  We  just  don't  think 
you  can  write  something  into  the  Constitution  that  would  be  appro- 
priate fiscal  policy  for,  say,  the  next  200  years. 

We  have  another  concern,  and  that  is  the  power  of  a  minority  to 
block  majority  will.  The  supermajorities  required  to  override  the 
balanced  budget  rule  or  to  raise  revenues  undermine  democracy 
and  majority  rule.  A  minority  should  not  be  able  to  block  the  will 
of  a  majority  which  believes  that  revenues  are  needed  to  finance 
additional  services,  or  that  debt  must  be  increased  to  honor  the 
Government's  obligation  or  to  generate  deficit-appropriate  fiscal 
policy — given  the  state  of  the  economy.  Majority  rule  has  served 
our  democracy  well  for  over  200  years.  We  should  not  abandon  it. 

The  proposed  amendment  would  require  a  supermajority  to  raise 
public  debt.  At  the  same  time,  the  definition  of  public  debt  is  not 
clear.  The  distinction  between  public  debt  and  debt  held  by  the 
public  may  seem  arcane,  but  it  is  critically  important.  The  version 
of  the  amendment  in  the  Republican  Contract  would  apply  to  pub- 
lic debt,  which  includes  not  only  Treasury  bonds  held  by  the  public, 
but  debt  held  by  other  Federal  entities  as  well,  such  as  the  Social 
Security  Trust  Fund. 

As  you  know,  Social  Security  Trust  Fund  balances  must  be  in- 
vested in  Government  bonds,  and  the  balances  go  up  and  down 
based  on  general  economic  activity.  The  supermajority  provision 
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could  be  triggered  by  cyclical  collections  of  a  Social  Security  Trust 
Fund  that  have  no  bearing  on  the  level  of  debt  actually  held  by  the 
public. 

Public  debt  could  also  fluctuate  for  technical  reasons,  even  if  the 
budget  were  balanced,  because  of  the  operation  of  student  loan 
funds  and  the  activities  of  the  Federal  Financing  Bank.  The  most 
important  point,  however,  is  that  those  who  propose  balancing  the 
budget  must  tell  the  public  how  they  would  do  it.  Specific  cuts  re- 
duce services  and  cause  pain;  so  do  tax  increases.  Those  who  pro- 
pose budget  balance  should  have  the  courage  to  answer  the  ques- 
tion*  what  will  be  cut 

Will  it  be  Medicare?  Will  it  be  Social  Security?  Will  it  be 
Head  Start  or  food  stamps?  Will  it  be  road  and  bridge  repair  or  air 
traffic  control,  national  parks,  homeless  shelters,  or  science  and 
technology?  There  is  an  antiseptic,  impersonal  quality  to  writing 
words  in  the  Constitution.  But  words  do  not  balance  budgets.  Spe- 
cific choices  do.  Indeed,  the  choices  facing  a  Congress  that  wants 
to  balance  the  budget  by  2002,  as  the  amendment  requires,  would 
be  daunting. 

The  CBO  recently  suggested  that  a  reasonable  glide  path  to  a 
balanced  budget  by  2002  would  require  $1.2  trillion  in  savings  over 
the  next  7  years.  That  does  not  account  for  the  hundreds  of  billions 
of  dollars  in  new  tax  cuts  that  some  are  advocating.  What  does  $1.2 
trillion  really  mean? 

The  CBO  says  that  even  if  vou  exempted  Social  Security,  you 
would  have  to  do  an  across-the-board  cut,  of  ITViz  percent.  That,  by 
the  way,  includes  defense — a  function  some  Members  say  they 
would  like  to  increase.  If  you  exempted  Social  Security,  Medicare, 
interest  and  defense,  the  across-the-board  cut  would  have  to  be  32 
percent. 

Everybody  wants  a  budget  which  reflects  sound  fiscal  policy  and 
reasoned  choices  about  what  the  Government  should  do  and  how 
those  activities  should  be  paid  for.  But  we  believe  that  the  way  to 
get  such  a  budget  is  to  debate  and  vote  on  that  budget  itself,  not 
to  amend  the  Constitution.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Rivlin  follows:] 

Prepared  Statement  of  Alice  M.  Rivlin,  Director,  Office  of  Management  and 

Budget 

Mr.  Chairman,  Members  of  the  Committee,  thank  you  for  the  opportunity  to  ap- 
pear before  the  Committee  today  to  discuss  the  Balanced  Budget  Amendment.  This 
IS  a  proposal  with  major  implications  for  our  nation  and  I  am  glad  you  are  holding 
these  hearings. 

This  Administration  supports  deficit  reduction.  Indeed,  we  fought  hard  to  reduce 
the  deficit  through  real,  specific,  and  difficult  steps.  In  1993,  the  President  joined 
with  Congress  to  enact  the  largest  deficit  reduction  bill  in  history.  That  bill  was  de- 
signed to  reduce  our  projected  deficits  by  $500  billion  over  five  years  through  a  com- 
bination of  spending  cuts  and  revenue  increases.  Because  the  economy  has  per- 
formed more  strongly  than  even  we  anticipated,  we  now  expect  a  combined  $700  bil- 
lion in  deficit  reduction. 

The  President  and  Congress  did  not  need  a  Constitutional  amendment  to  bring 
down  the  deficit.  What  they  needed,  and  displayed,  was  the  political  will  to  make 
the  hard  choices,  to  decide  which  programs  to  cut  and  which  revenues  to  raise.  By 
itself,  the  Balanced  Budget  Amendment  does  nothing  to  achieve  deficit  reduction. 
Those  who  advocate  a  balanced  budget  need  to  follow  in  the  footsteps  of  the  last 
Congress  and  make  the  hard,  specific  choices. 

Conseauently,  the  Administration  continues  to  oppose  the  effort  to  write  fiscal  pol- 
icy into  the  Constitution.  The  Constitution  should  establish  principles  that  are  basic 
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and  necessary  in  all  times — not  fiscal  policies  (like  a  balanced  budget)  that  may  not 
be  appropriate  in  every  year,  under  eveiy  condition. 

In  short,  this  proposal  is  bad  economic  policy  and  bad  constitutional  policy.  Most 
of  all,  it  evades  tne  hard  choices  needed  to  achieve  real  deficit  reduction. 

I  would  like  first  to  review  the  principal  features  of  the  two  most  recent  versions 
of  the  Balanced  Budget  Amendment:  H.J.  Res.  1,  the  "Contract  with  America"  ver- 
sion as  introduced  in  the  House  of  Representatives  last  week  and  SJ.  Res.  1,  the 
version  considered  by  the  Senate  last  year  and  re-introduced  last  week. 

Principal  Provisions  of  the  Balanced  Budget  Amendment 

Each  version  of  the  amendment  contains  three  main  provisions: 

First,  each  version  has  a  balanced  budget  requirement.  H.J.  Res.  1,  the  "Contract 
version,"  requires  that  Congress  shall  adopt  an  annual  budget  statement  in  which 
outlays  do  not  exceed  receipts,  unless  three-fifths  of  the  total  membership  of  each 
House  otherwise  provide  by  law.  Congress  and  the  President  are  then  required  to 
"Ensure  that  actual  outlays  do  not  exceed  the  outlays  set  forth  in  the  statement." 
By  contrast,  SJ.  Res.  1  provides  that  "total  outlays  ior  any  fiscal  year  shall  not  ex- 
ceed total  receipts  for  that  fiscal  year"  unless  three-fifths  of  the  total  membership 
of  each  House  provide  otherwise  by  law. 

Second,  each  has  a  requirement  that  pertains  to  increases  in  the  debt  limit,  but 
with  a  significant  distinction.  H.J.  Res.  1  requires  a  three-fifths  supermajority  to  in- 
crease the  limit  on  the  "public  debt."  S.J.  Res.  1  also  has  a  three-fifths 
supermajority  requirement,  but  applies  it  to  "debt  held  by  the  public"  rather  than 
the  "public  debt" — an  important  distinction,  as  I  will  explain  shortly. 

Third,  each  version  would  impose  new  requirements  for  enacting  legislation  to  in- 
crease revenues  or  receipts.  HJ.  Res.  1  requires  a  supermajority — three-fifths  vote 
of  the  total  membership  of  each  House — to  increase  "receipts."  S.J.  Res.  1  requires 
a  simple  majority  of  the  total  membership  of  each  House  to  increase  "revenues. 

In  addition,  both  versions  require  the  President  to  make  recommendations  to  Con- 
gress. In  H.J.  Res.  1,  the  President  must  transmit  a  statement  consistent  with  the 
requirements  of  the  amendment.  In  S.J.  Res.  1,  the  President  must  present  an  an- 
nual budget  in  which  outlays  do  not  exceed  receipts.  In  both  versions,  Congress  may 
by  law  waive  the  amendment  in  cases  of  declared  war  and — ^under  specified  condi- 
tions— in  case  of  an  "imminent  and  serious  military  threat."  Also  in  both,  Congress 
is  recruired  to  "enforce  and  implement"  the  amendment  by  "appropriate  legislation." 
Finally,  both  would  make  the  provisions  effective  in  fiscal  year  2002  or  the  second 
yasLT  following  ratification,  whicnever  is  later. 

Let  me  now  turn  to  the  most  serious  problems  common  to  both  versions. 

Problems  Inherent  in  a  Balanced  Budget  Amendment 

1.  The  Balanced  Budget  Amendment  is  bad  economic  policy.  As  you  know,  the  size 
of  the  Federal  deficit  depends  on  the  state  of  the  economy  as  well  as  Congressional 
decisions.  The  deficit  rises  whenever  the  economy  weakens.  Such  temporary  in- 
creases in  the  deficit  act  as  economic  stabilizers;  when  purchasing  power  falls  in  the 
private  sector,  the  budget  restores  some  of  that  loss,  thereby  cushioning  the  slide. 
When  the  incomes  of  businesses  and  individuals  decline,  their  tax  liabilities  decline 
more  than  proportionately.  The  resulting  deficit  means  the  government  is  paying 
out  more  than  it  is  taking  in  and,  therefore,  counterbalancing  the  fall  in  the  econ- 
omy. To  a  lesser  extent,  the  spending  side  of  the  budget  also  acts  to  stabilize  the 
economy.  When  workers  lose  their  jobs,  higher  outlays  for  unemplojnment  compensa- 
tion, food  stamps,  and  other  programs  fill  the  gap  in  family  budgets — and  in  overall 
economic  activity — ^until  conditions  improve.  The  budget's  stabilizing  effect  should 
remain  automatic,  for  economic  forecasting  is  notoriously  imprecise.  Typically,  we 
are  months  behind  in  identifying  the  beginning  of  recessions. 

A  Balanced  Budget  Amendment  would  force  us  to  raise  taxes  or  cut  spending  to 
counteract  increases  in  the  deficit  that  a  slowing  economy  caused.  Fiscal  policy 
would  exaggerate  rather  than  mitigate  swings  in  the  economy.  Recessions  would 
tend  to  be  deeper  and  longer. 

Under  both  versions,  a  three-fifths  vote  of  Congress  would  permit  a  deficit  in 
times  of  economic  weakness.  However,  to  make  this  escape  valve  effective.  Congress 
would  have  to  outperform  the  track  record  of  private  economic  forecasters  bv  a  sub- 
stantial margin,  and  then  form  the  necessary  political  consensus  to  waive  tnis  haU- 
mari(  of  fiscal  responsibility.  In  all  likelihood,  tne  damage  would  be  done  long  before 
we  recogfnize  that  the  economy  is  turning  down. 

2.  Fiscal  policy  rules  are  inappropriate  in  the  Constitution.  The  Constitution  sets 
forth  our  transcendent  national  ideals  and  freedoms,  and  the  fundamental  structure 
of  our  government.  It  enshrines  sacred  individual  rights — e.g.,  freedom  of  the  press 
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and  of  religion — and  sets  forth  a  grand  system  of  separation  of  powers,  and  checks 
and  balances,  to  protect  our  liberties  and  ensure  that  no  branch  of  government  be- 
comes too  powerful. 

Matters  of  fiscal  policy  are  of  an  entirely  different  character.  Fiscal  policies  are 
responses  to  current  economic  conditions  and  the  structure  of  the  economy.  For  ex- 
ample, when  private  saving  is  low,  as  it  has  been  in  the  United  States  in  recent 
years,  public  oorrowing  tends  to  compete  with  private  borrowing  to  keep  interest 
rates  high  and  foster  dependence  on  foreign  saving.  If  private  saving  rates  were 
higher,  public  deficits  would  be  less  damaging  to  future  economic  growth,  especially 
if  used  to  finance  growth-enhancing  public  investment.  Since  no  one  can  predict 
what  the  economy  will  be  like  in  future  decades  or  centuries,  fiscal  policy  is  not  the 
type  of  matter  to  be  permanently  included  in  the  Constitution. 

3.  The  amendment  would  impair  our  tradition  of  democratic  majority  rule.  The 
amendment  would  require  a  tnree-fiflhs  vote  to  pass  a  law  that  permits  deficit 
spending  or  a  debt  increase.  For  the  last  205  years,  the  Constitution  has  required 
a  supermaiority  to  enact  a  law  only  if  in  the  presence  of  a  Presidential  veto.  Under 
this  amendment,  a  minority  in  one  House — two-fillhs  plus  one — would  have  the  con- 
stitutional power  to  block  critical  legislative  action. 

I  do  not  Delieve  it  is  desirable  to  create  a  situation  in  which  41  percent  of  the 
House,  or  of  the  Senate,  could  block  action  to  stimulate  the  economy  during  reces- 
sion, or  increase  the  Treasury's  borrowing  authority  to  pay  the  Government  s  bills, 
or  respond  to  natural  disasters  or  international  crises. 

A  majority  of  each  House,  not  a  minority  of  one,  should  determine  the  Federal 
budget  and  our  national  priorities.  The  transfer  of  power  to  a  minority  would  rep- 
resent an  assault  on  the  principles  of  democracy  which  have  served  us  so  well  for 
more  than  two  centuries. 

4.  H.J.  Res.  1  would  impede  the  raising  of  receipts  that  a  majority  deemed  nec- 
essary. H.J.  Res.  1  provides  that  no  increase  in  "receipts"  can  become  law  unless 
approved  by  "a  three-fifths  maiority  of  the  whole  number  of  each  House  of  Con- 
gress." A  minority  of  either  body  could  thus  block  an  increase  in  "receipts"  even  if 
uie  majority  believed  their  constituents  desired  an  increase  to  pay  for  urgently 
needed  services.  Moreover,  H.J.  Res.  1  raises  serious  definitional  questions.  Would 
any  bill  that  the  Joint  Tax  Committee  determines  will  raise  an  incidental  amount 
of  receipts — even  user  fees  and  offsetting  collections  that  replace  outlays — require 
a  supermajority  for  passage?  What  about  a  bill  to  improve  debt  collection?  How 
much  litigation  might  arise  over  whether  laws,  passed  by  a  majority,  are  constitu- 
tional in  that  they  involve  the  collection  of  "receipts"? 

SJ.  1  is  less  restrictive.  It  would  require  a  majority  vote  of  the  full  membership 
of  each  House  to  pass  legislation  which  increases  revenues.  Nevertheless,  it,  too, 
raises  a  myriad  of  unanswered  questions.  Would  any  bUl  that  the  Joint  Committee 
on  Taxation  determines  will  raise  an  incidental  amount  of  revenue  require  a  rollcall 
vote.  What  is  a  "revenue"  for  these  purposes?  Are  "revenues"  taxes,  or  do  they  cover 
a  broader  variety  of  Federal  receipts? 

5.  The  amendment's  debt  limit  provisions  would  lead  to  financial  brinkmanship. 
Both  versions  of  the  amendment  attempt  to  use  financial  brinkmanship  to  force  an- 
nual balanced  budgets  by  requiring  a  three-fiflhs  vote  in  both  Houses  to  increase 
the  debt.  Both  would  permit  a  minority,  in  the  House  or  Senate,  to  hold  the  Federal 
Treasury  hostage  whenever  the  nation's  finances  require  the  issuance  of  additional 
debt. 

SJ.  Res.  1  applies  this  requirement  to  increases  in  "debt  held  by  the  public."  H.J. 
Res.  1  would  apply  the  requirement  to  increases  in  the  "public  debt,"  which  includes 
debt  held  by  government  accounts  (e.g.  Social  Security  trust  funds),  and  debt  held 
by  the  public.  These  two  different  requirements  would  have  very  different  effects. 
Debt  held  by  the  public  increases  when  Federal  outlays  exceed  Federal  receipts  in 
a  fiscal  year;  when  the  Federal  budget  is  in  balance,  "debt  held  by  the  public  does 
not  increase.  However,  the  situation  is  different  with  "public  debt,"  which  includes 
non-marketable  Treasury  securities  issued  to  trust  funds.  Even  when  the  budget  is 
in  balance,  trust  fund  surpluses  would  require  increases  in  the  "public  debt"  because 
trust  fund  surpluses  must  be  invested  in  Treasury  securities.  Thus,  H.J.  Res.  1 
would  force  a  supermajority  vote  to  increase  "public  debt"  even  if  the  unified  budget 
was  in  surplus  and  a  good  economy  was  causing  an  increase  in  trust  fund  balances. 

6.  The  vagaries  of  the  balanced  budget  requirement  will  create  uncertainty  about 

fovemment  services  and  obligations.  As  we  have  said,  both  versions  are  recipes  for 
udget  gridlock.  At  the  same  time,  they  do  not  recognize  the  practical  difliculties 
of  balancing  the  budget  year  to  year.  What  if,  despite  everyone's  best  efforts  to  esti- 
mate accurately  and  Keep  outlays  within  the  estimates,  the  mid-year  revised  projec- 
tions show  a  $50  bUlion  deficit  by  vear-end?  Where  will  the  $50  billion  of  mid-year 
cuts  come  from?  They  can't  come  from  interest  payments  or,  on  such  short  notice, 
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entitlement  programs.  That  leaves  discretionary  spending.  And  in  that  category,  the 
burden  of  cuts  will  fall  disproportionately  on  programs  whose  fun^  are  not  already 
obligated.  The  likely  result  would  be  shutdowns  or  near  shutdowns  of  some  pro- 
grams. Ordinary  swings  in  forecasts  would  put  the  government  and  the  country  on 
a  fiscal  yo-yo. 

7.  Finally,  the  amendment  is  ineffective  and  unnecessary.  Neither  version  cuts  a 
single  program  or  saves  a  single  dollar.  Neither  does  anything  to  streamline  the 
government  or  root  out  wasteful  or  ineffective  spending.  Such  goals  requires  specific 
legislation.  They  require  political  courage — the  kind  displayed  by  Members  of  Con- 
gress who  supported  the  Omnibus  Budget  Reconciliation  Act  of  1993. 

Those  who  advocate  a  mandatory  balanced  budget,  beginning  in  fiscal  2002,  owe 
the  American  people  a  specific  blueprint  for  how  they  would  achieve  that  balance. 
The  American  people  have  a  right  to  know  what  programs  they  would  eliminate, 
what  benefits  they  would  cut,  and  what  taxes  they  would  increase.  Would  Medicare 
be  cut?  Or  Social  Security?  Would  aid  to  students  be  reduced  or  eliminated?  Would 
science  and  technology  be  cut?  Or  national  parks?  Or  food  safety  inspections? 

Before  the  States  are  asked  to  ratify  a  Balanced  Budget  Amendment,  they  should 
be  told  how  a  balanced  budget  in  fiscal  2002  will  impact  Federal  Medicaid  and  wel- 
fare payments.  Would  aid  to  cities  be  cut?  Would  programs  for  drug  rehabilitation 
or  the  homeless  be  reduced?  And  what  level  of  government  would  nave  to  step  in 
to  rescue  those  who  no  longer  had  federal  assistance? 

The  amendment  promises  something  that  does  not  exist — a  painless  way  to  cut 
the  deficit.  We  should  instead  continue  what  we  started  in  the  last  Congress — credi- 
ble, specific  deficit  reduction.  It  is  real.  It  has  brought  the  deficit  down.  It  wiU  con- 
tinue to  do  so — and  at  a  pace  which  will  sustain  our  economic  health  rather  than 
harm  it.  We  should  continue  down  this  road  and  reject  this  latest  something-for- 
nothing  budget  device. 

Thank  you,  Mr.  Chairman.  I  would  be  pleased  to  answer  any  questions  you  may 
have. 

Mr.  Hyde.  Thank  you,  Dr.  Rivlin.  Section  2  of  H.J.  Res.  1  reads 
"no  bill  to  increase  receipts  shall  become  law  unless  approved  by 
a  three-fifths  vote  of  each  House."  How  are  receipts  different  than 
revenues?  What  do  we  include  in  the  term  receipts  that  isn't  in- 
cluded in  revenues?  User  fees,  customs  duties,  criminal  fines,  civil 
penalties?  In  other  words,  is  the  word  "receipts"  too  broad? 
Shouldn't  we  say  revenues? 

Ms.  Rivlin.  Both  proposals  are  undesirable.  Yes,  receipts  is  a 
much  broader  term,  and  if  kept  in  that  fashion,  would  require  a 
supermajority  on  all  of  those  things  like  user  fees. 

Mr.  Hyde.  Revenues  makes  more  sense? 

Ms.  RrvLiN.  Yes. 

Mr.  Hyde,  I  have  seen  the  figure  the  discretionary  spending  rep- 
resents only  35  percent  of  the  overall  Federal  budget.  The  rest  are 
entitlements.  Can  we  reduce  the  deficit  in  any  consequential  way 
without  looking  at  and  cutting  entitlement  programs  and  how 
would  you  suggest  we  address  the  entitlement  problem? 

Ms.  RrvLiN.  No,  I  don't  believe  that  we  can  get  to  balance  with- 
out reducing  entitlement  programs.  As  I  have  said,  I  think  the  way 
to  get  to  balance  is  to  address  the  specifics — what  you  would  do  to 
cut  entitlement  programs,  which  ones  would  be  cut,  and  how  they 
would  be  cut.  You  have  to  change  the  law  to  do  that,  and  it  is  not 
realistic  to  pretend  that  you  can  balance  the  budget  without  drastic 
changes  in  entitlement  programs. 

Mr.  Hyde.  Thank  you.  Dr.  Rivlin. 

The  gentlelady  from  Colorado. 

Mrs.  Schroeder.  Thank  you  very  much,  Mr.  Chairman.  I  join 
you  in  welcoming  the  Honorable  Alice  Rivlin.  I  think  the  two  of  us 
probably  don't  agree  on  a  lot,  but  we  agree  she  is  probably  one  of 
the  best  qualified  people  we  have  seen  at  0MB  in  a  long  time. 
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Mr.  Hyde.  Absolutely. 

Mrs.  ScHROEDER.  And  that  you  have  been  a  real  lioness  on  the 
deficit,  so  you  defer  to  no  one  on  your  dislike  of  the  kind  of  deficit 
we  have  been  running.  But  I  have  some  questions  that  I  still  don't 
quite  understand.  If  we  were  to  pass,  and  let's  assume  it  is  in  ef- 
fect, the  balanced  budget  amendment,  what  would  happen  with 
things  like  government  insurance?  Let's  take  crop  insurance,  flood 
insurance,  and  so  forth. 

If  peoph  purchased  that  insurance  and  we  were  running  a  deficit 
during  the  year  and  there  was  some  kind  of  emergency,  how  would 
that  be  handled?  What  would  that  fall  under  and  would  people  be 
able  to  anticipate  getting  some  kind  of  remuneration  for  having 
paid  those  premiums  in? 

Ms.  RiVLiN.  Well,  I  think  that  is  iust  a  special  case  of  the  general 
problem.  A  balanced  budget  amendment  would  require  budget  bal- 
ance in  every  year,  regardless  of  what  was  happening  in  the  econ- 
omy, and  this  could  result  in  a  disaster. 

Suppose,  as  you  suggest,  that  lots  of  people  have  bought  insur- 
ance and  something  terrible  happens,  and  the  outlays  for  paying  off 
that  insurance  go  up.  That  would  throw  the  budget  out  of  balance 
in  that  year,  and  that  is  just  like  the  recession  problem. 

Mrs.  ScHROEDER.  So  basically  all  of  those  moneys  would  be  con- 
sidered just  part  of  the  general  budget.  Nobody  is  going  to  have  a 
special  trust  fund  for  anything,  so  it  would  almost  be  impossible, 
I  would  think,  under  that  scenario  to  assume  there  could  be  any 
kind  of  Federal  insurance  for  anything.  We  would  have  to  all  do 
this  separately  or  you  can  pay  the  premium  and  you  are  never 
guaranteed  that  you  are  going  to  get  the  kind  of  coverage  that  you 
hoped  for. 

Ms.  RrvLlN.  I  think  that  is  right.  We  don't  want  to  live  in  a  gov- 
ernment that  doesn't  honor  its  obligations.  Presumably,  the  Con- 
gress would  be  faced  with  the  choice  of  honoring  those  obligations 
either  by  cutting  something  else  quickly  and  unexpectedly  after 
something  like  this  had  happened  or  by  trying  to  get  the 
supermajority  to  unbalance  the  budget. 

Mrs.  SCHROEDER.  What  would  happen  if  you  bought  U.S.  Govern- 
ment bonds?  Many  families  buy  U.S.  Government  bonds  and  go 
turn  them  in  when  the  children  become  18  or  something  to  go  to 
college  on.  Would  this  affect  that  kind  of  debt? 

The  reason  I  wondered  about  that  was  vou  said  whether  you  in- 
clude interest  or  whether  you  don't  include  interest,  it  depends  on 
what  the  percentage  is  for  across-the-board  cuts.  What  kind  of 
tremors  would  that  lead  to,  and  then  if  this  debt  becomes  more 
risky,  is  that  going  to  increase  the  interest  we  are  going  to  have 
to  pay? 

Ms.  RiVLlN.  Well,  I  suppose  that  is  possible.  I  am  still  living  in 
a  world  in  which  I  think  the  U.S.  Government  will  honor  its  obliga- 
tions to  pay  interest  on  its  bonds.  That  is  whv  I  suggested  that 
across-the-board  cuts,  including  interest,  would  never  oe  used  to 
balance  the  budget.  When  you  take  the  interest  off  the  top,  the 
across-the-board  cut  on  other  things  would  have  to  be  deeper. 
Therefore  a  problem  does  exist  if  you  are  trying  to  balance  a  budg- 
et and  you  have  got  a  lot  of  obligations,  such  as  interest  and  enti- 
tlement programs,  as  the  chairman  suggested.  If  you  are  ruling  all 
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those  out,  then  you  don't  have  much  room  in  which  to  balance  this 
budget. 

Mrs.  ScHROEDER,  And  so  in  a  way,  unless  we  specifically  talked 
about  how  interest  and  being  good  for  our  debt,  if  that  is  not  really 
exempted,  people  might  assume  it  could  be  on  the  table  or  at  least 
we  would  cut  back  the  interest  that  we  had  obligated  ours  to. 

Ms.  RrvLiN.  Yes.  The  amendment  as  written — in  fact  all  versions 
I  have  seen,  including  the  present  one — simply  say  that  an  outlay 
is  an  outlay  and  the  outlays  and  the  receipts  have  to  match. 

Mrs.  ScHROEDER.  So  interest  outlay  has  not  been  distinguished 
in  any  of  the  amendments  that  we  have  been  dealing  with? 

Ms.  RiVLiN.  No. 

Mrs.  ScHROEDER.  I  thought  your  other  point  was  important, 
about  the  long  term,  200  years,  what  we  are  doing  to  this  Constitu- 
tion and  that  we  tend  to  not  amend  it  every  5  years.  That  it  has 
been  general  guiding  principles,  and  not  specific  day-to-day  govern- 
ing principles,  is  also  very  interesting  from  a  fiscal  management 
standpoint,  that  is  what  seems  sensible  today  may  be  absolutely 
crazy  in  the  future.  And  we  will  have  put  ourselves  under  some 
kind  of  an  amendment  that  doesn't  allow  us  any  other  option. 

Ms.  RiVLiN.  Yes,  I  think  that  is  important.  If  the  Founding  Fa- 
thers had  written  their  ideas  about  appropriate  fiscal  policy  into 
the  Constitution,  we  might  not  find  them  very  attractive  today. 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman,  and  thank  you 
again,  Ms.  Rivlin. 

Mr.  Hyde.  Thank  you. 

The  gentleman  from  Florida,  Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr,  Chairman. 

We  appreciate  your  being  here  today.  If  I  understand  your  posi- 
tion correctly,  you  don't  befieve  that  it  is  always  desirable — strictly 
from  an  economic  point  of  view — to  have  a  balanced  budget;  is  that 
correct? 

Ms.  RrvLlN.  That  is  right. 

Mr.  Canady.  What  are  the  circumstances  that  you  would  con- 
sider in  determining  whether  it  is  good  to  have  a  deficit  in  a  par- 
ticular year  and  how  would  you  determine  how  large  the  deficit 
should  be? 

Ms.  RrvLEN.  I  think  the  main  contingency  that  I  would  see,  be- 
sides a  national  security  emergency,  which  everybody  would  agree 
to— 

Mr.  Canady.  I  am  talking  about  strictly  from  an  economic  point 
of  view. 

Ms.  RiVLLN.  In  that  context,  a  sharp,  unexpected  recession,  which 
is  not  unheard  of.  That  happens.  Economists  are  not  very  good  at 
predicting  recessions.  The  problem  could  occur  if  the  economy 
slides  into  recession  in  the  middle  of  a  fiscal  year  and  the  revenues 
drop  off  because  people  aren't  paying  as  much  taxes.  Spending  goes 
up  because  more  people  are  claiming  unemployment  compensation, 
so  you  have  an  automatic  offset  in  the  Federal  budget.  The  deficit 
goes  up. 

Now,  if  you  try  to  coirect  for  that,  you  are  really  doing  the  wrong 
thing.  You  are  saying  let's  raise  taxes  or  cut  spending  right  now 
as  the  economy  is  sliding  into  a  recession.  That  can  only  make  the 
recession  worse. 


117 

Mr.  Canady.  In  those  circumstances,  what  would  you  do  to  deter- 
mine how  large  the  deficit  should  be?  I  am  trying  to  get  a  handle 
on  what  kind  of  numbers,  what  process  you  would  go  through  to 
determine  this  is  the  optimum  level  for  the  deficit? 

Ms.  RrvLESf.  Well,  economists  have  a  concept  that  they  call  the 
full  employment  deficit  or  the  level  employment  deficit.  The  notion 
is  that  if  the  deficit  is  caused  by  the  change  in  the  economy,  then 
it  sort  of  doesn't  count  because  it  will  right  itself  as  the  business 
cycle  turns  around.  So  the  difference  between  where  the  deficit  is 
and  what  it  would  be  at  full  employment  is  a  deficit  that  you 
wouldn't  worry  me. 

Mr.  Canady.  OK.  In  recent  recessions,  in  the  most  recent  reces- 
sion, what  would  that  level  have  been  for  the  deficit,  do  you  know? 

Ms.  RrvLlN.  Well,  a  large  fi-action  of  the  increase  in  the  deficit 
in  1990-91  was  simply  caused  by  a  deterioration  in  the  economy. 

[Response  to  the  questions  follow:] 

Though  the  1990-91  recession  was  relatively  short  and  shallow — lasting  only 
eight  months,  with  real  gross  domestic  product  (GDP)  declining  only  one  percent — 
it  had  a  significant  impact  on  the  budget  deficit.  In  fiscal  year  1991,  the  recession 
added  $31  billion  to  the  deficit;  in  1992,  it  added  $60  billion;  and  in  1993,  it  added 
$47  billion.  A  balanced  budget  amendment  would  have  required  the  Congress  to 
raise  taxes  or  cut  spending  by  those  amounts — a  cumulative  $138  billion — even  if 
the  budget  had  been  in  balance  at  the  start  of  the  recession.  Thus,  as  the  recession 
was  draining  purchasing  power  from  the  economy,  the  Federal  budget  would  have 
aggravated  the  problem.  Unless  the  Congress  foretold  the  recession — a  challenge 
even  for  private -sector  economists — and  mustered  a  supermajority  vote  for  the  po- 
litically unpopular  step  of  waiving  the  balanced  budget  requirement,  the  Federal 
budget  would  have  made  the  recession  worse. 

Mr.  Canady.  What  I  am  asking  is  what  would  the  full  employ- 
ment level,  that  is  the  term  you  used,  right? 

Ms.  RiVLlN.  Right. 

Mr.  Canady.  Do  you  know  what  that  would  have  been  in  that  re- 
cession? 

Ms.  RrvLiN.  Not  exactly,  but  I  could  supply  that. 

Mr.  Canady.  I  would  be  interested  in  looking  at  that. 

[The  information  follows:] 
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EXECUTIVE  OFFICE  OF  THE  PRESIDENT 
OFFICE  OF   MANAGEMENT  AND   BUDGET 

WASHINGTON,    D.C.    20503 


THE  DIRECTOR  February  16,    1995 


Honorable  Charles  T.    Canady 

Chairman 

Subcommittee  on  the  Constitution 

Committee  on  the  Judiciary 

U.S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Chairman  Canady: 

I  enjoyed  the  opportunity  to  appear  before  the  House 
Judiciary  Committee's  Subcommittee  on  the  Constitution  to 
discuss  the  Balanced  Budget  Amendment  last  month.   At  my 
testimony,  and  again  in  a  letter  to  me  following  the  testimony, 
Representative  Hoke  asked  what  across-the-board  cuts  would  be 
required  to  achieve  a  balanced  budget  by  2002,  calculated  under 
zero  baseline  budgeting  methodology,  assvuning  exemption  of 
Social  Security,  Medicare,  defense,  and  interest  on  the  debt? 

As  the  enclosed  table  shows,  cuts  of  24.5  percent  would  be 
required  to  balance  the  budget  in  2002.   The  zero  baseline 
budgeting  methodology  used  in  calculating  this  percentage  holds 
total  discretionary  outlays  constant  between  1995  and  2002  at 
the  1995  level  of  $544  billion.   Within  this  total,  however, 
defense  is  allowed  to  increase  for  inflation.   Thus,  non- 
defense  spending  must  be  restrained  to  meet  the  overall 
discretionary  limits.   As  a  result,  by  2002  the  real  purchasing 
power  of  non-defense  spending  need  to  be  cut  by  36.7  percent 
from  its  1995  level  even  before  applying  the  24.5  percent 
across-the-board  cut.   Put  another  way,  real  non-defense 
spending  would  need  to  be  cut  about  60  percent  to  balance  the 
budget  in  2002  under  the  conditions  outlined  in  your  question. 

I  apologize  for  taking  so  long  to  answer  Representative 
Hoke's  question.   I  hope  this  information  is  helpful  to  you. 

Sincerely, 


Alice  M.  Rivlin 
Direc  tor 


Enclosure 


Identical  letter  sent  to  Honorable  Martin  R.  Hoke 
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Mr.  Canady.  Just  in  moving  from  the  deficit  to  the  national  debt, 
do  you  believe  there  is  an  optimum  size  national  debt  in  general? 

Ms.  RiVLlN.  I  think  the  important  thing  about  the  national  debt 
is  that  it  not  be  increasing  faster  than  the  economy.  You  can  stand 
quite  a  large  national  debt  if  the  economy  is  growing  rapidly.  We 
found  that  out  at  the  end  of  World  War  II. 

We  ended  up,  for  very  good  reasons,  with  a  huge  national  debt, 
but  the  economy  was  doing  very  well.  Although  we  didn't  really  re- 
duce the  debt,  we  grew  the  economy  so  rapidly  that  the  debt  be- 
came less  and  less  significant,  and  it  came  down  as  a  percentage 
of  the  GDP  from  the  end  of  World  War  II  until  the  early  1980^s. 

The  danger  in  the  1980's  was  that  we  reversed  that  trend,  that 
the  debt  was  growing  faster  than  the  economy  was;  that  is  not  sus- 
tainable in  the  long  run. 

Mr.  Canady.  Thank  you  very  much. 

Mr.  Hyde.  The  gentleman  from  North  Carolina. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  just  have  one  informa- 
tional question  that  I  wanted  to  ask.  If  you  disregarded  the  in- 
crease in  debt,  how  much  does  the  Government  pay  in  a  given  year 
on  the  debt  itself,  excluding  interest  and  not  netting — just  in  abso- 
lute pa5rments? 

Ms.  RrvLiN.  The  Government  is  not  set  up  to  retire  its  debt  auto- 
matically, so  we  have  been  paving  interest  on  the  debt  and  because 
interest  rates  have  been  high  and  the  debt  has  been  increasing 
over  the  last  few  years,  those  interest  payments. 

Mr.  Watt.  So  no  debt  matures 

Ms.  RrvLiN.  It  turns  over. 

Mr.  Watt.  That  is  the  figure  I  am  trying  to  get  to,  how  much 
debt  turns  over  annually? 

Ms.  RrvLiN.  It  varies.  I  can  give  you  some  estimates  from  the 
Treasury  on  that,  but  it  does  vary  depending  on  the  maturity  struc- 
ture. Certain  issues  come  due  every  year  and  are  refinanced.  It  is 
a  kind  of  continuous  process  of  refinancing  the  debt  as  bonds  ma- 
ture. 

Mr.  Watt.  What  is  the  range  approximately  within  which  it  var- 
ies, if  you  know?  I  am  not  trying  to 

Ms.  RiVLlN.  No,  I  don't  actually  know. 

[The  information  follows:] 
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Mr.  Watt.  OK.  If  I  could  be  provided  that  at  some  point,  I  am 
just  interested  in  the  literal  reading  of  section  5.  I  guess  whatever 
amount  of  debt  we  actually  repay,  as  I  read  this,  would  be  exempt- 
ed from  this  formula.  I  am  trying  to  get  a  handle  on  what  that  fig- 
ure would  be,  and  as  I  read  this,  that  is  not  a  net  figure.  That  is 
an  absolute  figure,  and  that  is  the  figure  I  am  trying  to  get  to.  That 
is  the  only  question  I  have,  Mr.  Chairman.  Thank  you. 

Mr.  Hyde.  Thank  you. 

The  gentleman  from  South  Carolina,  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman.  And  thank  you.  Dr. 
Rivlin  for  being  with  us.  A  couple  of  questions  for  you. 

One  of  the  witnesses  on  the  earlier  panel  made,  I  think,  the  very 
interesting  observation  that  objections  to  the  balanced  budget 
amendment  fall  in  two  categories.  One  is  it  works  too  well,  and  the 
other  is  it  works  not  well  enough.  In  other  words,  the  objection  that 
often  comes  from  the  same  person  is  it  is  going  to  cut  too  much, 
and  then  the  other  objection  is,  no,  it  won't  work. 

Now,  I  think  what  I  hear  you  saying,  and  correct  me  if  I  am 
wrong,  is  that  you  are  in  the  camp  that  says  it  will  work  too  well; 
is  that  right?  I  think  you  used  the  statistic  that  it  would  cause  a 
32-percent  reduction,  I  think  you  said,  in  spending  over  this  period 
in  order  to  get  the  balance.  So  you  are  in  the  camp  then  that  it 
works  too  well?  In  other  words,  that  it  is  too  much  of  a  bite?  It  cuts 
spending  too  much? 

Ms.  RrvLlN.  I  don't  think  there  are  exactly  two  camps.  I  would 
say  there  is  some  risk  that  the  Congress  will  find  ways  around  the 
balanced  budget  amendment — not  necessarily  by  actually  cheating, 
but  certainly  by  doing  things  in  ways  that  don't  count  in  the  budg- 
et. The  most  obvious  way  would  be  the  thing  that  States  and  local- 
ities are  now  very  worried  about,  namely  mandates,  whereby  the 
Congress  would,  in  an  effort  to  accomplish  certain  ends  without 
unbalancing  the  budget  or  raising  revenues,  simply  put  mandates 
on  State  and  local  governments  or  put  things  off  budgets. 

Now,  you  can  write  the  amendment  to  guard  against  those  things 
and  you  can  pass  laws  to  guard  against  those  things.  But,  I  think 
there  is  that  temptation.  I  am  also  worried,  however,  about  the  cir- 
cumstances in  which  the  amendment  really  does  work.  You  will  ac- 
tually have  to  balance  the  budget  every  year  and  then  stick  to  it; 
and  that  would  be  bad  for  the  economy. 

Mr.  Inglis.  OK  And,  of  course,  several  of  us  on  this  side  are 
members  of  the  Budget  Committee.  So  I  can  tell  you  that  in  the 
last  Congress,  we,  of  course,  proposed  the  alternative  budget  which 
contained  408  billion  dollars'  worth  of  cuts  and  many  of  us  sup- 
ported the  Penny-Kasich  package,  all  very  specific  cuts.  In  fact,  so 
specific,  I  am  very  gratified  to  see  the  President  reach  into  the  Re- 
publican budget  alternative  to  find  $24  billion  in  cuts  that  he  pro- 
posed recently.  It  is  not  the  408  billion  that  we  had  or  the  93  bil- 
lion that  we  had  in  the  Penny-Kasich,  but  it  is  a  good  start. 

I  wonder,  in  the  light  of  that,  and  in  the  light  of  your  request 
that  we  provide  specifics,  those  of  us  who  want  the  balanced  budget 
amendment,  do  you  take  the  Republican  budget  alternative  and  the 
Penny-Kasich  as  a  significant  down  payment  toward  that  goal? 
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And  the  second  part  of  that  is  do  you  believe  that  this  discipHne 
of  a  balanced  budget  amendment  is  necessary  to  overcome  what 
some  call  the  culture  of  spend? 

Ms.  RrvLiN.  No,  I  don't  think  the  amendment  is  necessary  to  get 
the  deficit  down.  Not  only  the  actions  of  the  Congress  in  the  last 
2  years,  but  the  fact  that  we  are  talking  about  various  lists  of 
things  that  could  be  cut — and  there  are  very  serious  lists  coming 
forward  in  the  Congress — shows  there  is  a  serious  will  to  cut  even 
in  the  absence  of  an  amendment. 

But  niy  point  is  that  that  is  just  the  beginning.  If  you  use  the 
new  CBO  numbers,  you  would  have  to  make  not  just  $400  billion, 
but  $1.2  trillion,  in  budget  cost  even  without  any  tax  cuts  to  get 
to  balance  in  2002.  And  that  does  boggle  the  imagination.  It  means 
deep  cuts  in  entitlement  programs  which  have  very  wide  accept- 
ance in  the  country. 

Mr.  INGLIS.  You  would  agree  that  $408  billion  and  $93  billion  is 
a  significant  down  payment.  It  is  about  half  of  the  total  that  we 
are  looking  for. 

Ms.  RrvLiN.  Right,  but  we  haven't  seen  those  things  pass  the 
Congress  yet. 

Mr.  Inglis.  Which  is,  of  course,  the  challenge  now, 

Ms.  RrvLiN.  Right. 

Mr.  Inglis.  You  mentioned  that  the  cyclical  impact  in  the  econ- 
omy, government  spending,  is  such  that  in  those  cycles  that  the  tax 
revenues  take  a  big  bite  out  of  heating  up  the  economy.  From  your 
perspective,  if  you  accept  this  figure,  do  the  American  people  as  an 
average  pay  40  cents  on  the  dollar  in  Federal,  State,  and  local 
taxes,  is  that  the  total  that  they  are  paying  in  taxes? 

Ms.  RrvLiN.  That  is  about  right. 

Mr.  Inglis.  Do  you  believe  that  that  amount  is  too  much  or  too 
little  or  about  right?  Forty  cents  on  the  dollar? 

Ms.  RlVLiN.  I  don't  think  there  is  an  exact  answer  to  that.  I  be- 
lieve they  are  not  getting  as  much  for  that  40  cents  as  I  would  like 
to  see  them  get.  I  also  believe  that  there  are  many  programs  that 
could  be  cut  back.  But  I  don't  think  there  is  some  magic  number 
that  reflects  what  is  desirable  in  terms  of  what  the  public  sector 
provides. 

There  is  a  lot  of  variation  in  how  different  countries  provide 
things.  We  have  chosen  to  provide  most  health  care  privately  rath- 
er than  publicly,  which  makes  us  different  from  other  countries.  So 
I  don't  think  there  is  a  magic  number. 

Mr.  Hyde.  The  gentleman  from  New  York,  Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

Dr.  Rivlin,  I  have  just  one  question.  You  know,  today  and  in  the 
last  few  days  a  lot  of  people  have  said  that  this  is  a  historic  occa- 
sion, and  certainly  this  is  a  historic  meeting — ^this  hearing — in  that 
it  speaks  to  this  issue,  which  I  believe — it  is  my  personal  opinion — 
will  be  the  first  blow  in  a  series  of  blows  which  will  take  us  back 
quite  a  number  of  years  in  this  country  as  it  pertains  to  the  rights 
and  to  the  caring  of  people  in  this  society  who  don't  have  the  same 
power  other  members  have. 

And  because  of  that,  I  would  like  to  get  more  information  as  to 
what  the  effect  of  this  amendment  will  be.  And  yet  the  proponents 
continue  to  tell  us  that  they  can't  give  us  all  the  information.  That 
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it  will  be  painful,  but  they  either  don't  have  it  or  don't  want  to  give 
it  to  us.  Based  on  that,  I  would  ask  your  expert  opinion  on  this. 

If  you  were,  heaven  forbid,  proposing  this  amendment,  do  you 
have  the  ability— are  there  mechanisms  to  give  us  a  clearer  picture 
of  the  effect  of  this  amendment  and  this  movement  rather  than 
what  I  keep  hearing,  which  is  just  vote  for  it  and  we  will  tell  you 
later? 

Ms.  RrvLlN.  I  believe  that  there  are.  Further,  I  believe  that  those 
who  favor  the  amendment  should  put  on  the  table  what  their  pro- 
posals are  to  balance  the  budget  by  2002,  or  whatever  year  is  cho- 
sen. And  I  have  been  able  to  give  you  only  some  illustrations.  We 
could  certainly  work  out  other  numbers.  But  as  I  said,  if  you  use 
the  CBO  numbers  and  you  assume  that  we  are  not  going  to  cut  in- 
terest. Social  Security,  Medicare  and  defense,  which  certainly 
seems  to  be  the  general  mood,  then  you  would  have  to  cut  about 
a  third  of  everything  else.  And  when  you  start  thinking  what  that 
means,  it  is  very  serious  indeed. 

Mr.  Serrano.  So,  just  to  finalize,  it  is  your  expert  opinion  then 
that  those  who  tell  us  that  it  will  be  painful  for  government  to 
make  decisions  but  we  don't  have  to  hurt  people,  if  ^ou  have  to  cut 
a  third  of  everything  else,  you  will  hurt  people  in  this  coimtry? 

Ms.  RrvLiN.  Yes,  the  Congress  has  voted  for  these  programs  be- 
cause they  believe  that  the  public  wanted  them.  There  is  certainly 
nothing  that  you  could  cut  that  somebody  doesn't  want.  That 
doesn't  mean  we  shouldn't  cut  but  we  certainly  shouldn't  cut  blind- 
ly. We  should  not  just  slash  government  programs  and  say  nobody 
is  going  to  get  hurt  here.  People  will  in  fact  get  hurt. 

Mr.  Serrano.  Thank  vou. 

Mr.  Hyde.  The  gentleman  from  Illinois.  I  wonder  if  the  gen- 
tleman would  yield  to  me  for  just  a  second. 

Mr.  Flanagan.  Certainly,  Mr.  Chairman. 

Mr.  Hyde.  Dr.  Rivlin,  did  you  by  any  chance  read  the  magazine 
section  in  the  Washington  Post  yesterday,  an  article  by  Mr. 
Osborn,  listing  a  litany  of  programs  that  he  had  recommended  to 
Vice  President  Grore  in  their  renewing  America  and  reinventing 
government,  a  litany  of  programs  that  they  recommended  be  cut  or 
removed?  Did  you  see  that? 

Ms.  RrvLiN.  Actually,  I  did  not.  Somebody  mentioned  it  to  me, 
but  I  did  not  see  it. 

Mr.  Hyde.  I  should  have  brought  it  with  me  and  I  regret  I  did 
not.  But  it  was  an  amazing,  somewhat  comprehensive  list  of  pro- 
grams they  recommended  that  we  do  away  with  in  properly 
downsizing  the  Government.  But  his  wry  comment  was  that  none 
of  them  have  been  cut. 

Anyway,  I  yield  back,  and  I  thank  the  gentleman. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Director  Rivlin,  I  have  two  questions.  First,  in  regard  to  the  pre- 
vious commentary  on  the  pain  that  may  result  from  one-third  cuts 
outside  of  the  restricted  areas  that  have  been  discussed  here,  I  ask 
you,  particularly  in  light  of  your  earlier  commentary  about  how  it 
may  be  efficacious  to  run  a  deficit  in  particular  years,  and  how  the 
weight  of  the  national  debt  bears  upon  the  average  American  citi- 
zen, particularly  when  such  a  huge  portion  of  the  Federal  budget 
is  reserved  for  debt  service? 
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Ms.  RrvLlN.  The  debt  burden  is  heavy  and  that  is  one  of  the  rea- 
sons why  I,  like  everybody  in  this  room,  favors  bringing  the  deficit 
down.  Net  debt  service  is  about  15  percent  of  all  of  spending  at  the 
moment.  That  debt  is  heavy  and  is  provided  for  off  the  top  before 
any  funding  is  allocated  for  programs  which  provide  real  benefits 
for  Americans. 

Mr.  Flanagan.  Yes,  but  weighing  that  amount  against  these 
other  cuts  does  that  mean  if,  arguendo,  you  are  correct  in  how  thev 
will  have  to  turn  out,  in  weighing  one  against  the  other?  Which 
would  you  say  in  your  expert  opinion  is  the  more  painful  result:  to 
continue  to  labor  with  the  debt  service  and  the  problems  that  that 
brings  in  the  future  generations  or  against  taking  the  hard  cuts 
down  and  moving  forward? 

Ms.  RrvLlN.  On,  I  am  in  favor  of  cutting  back  and  reducing  the 
deficit,  in  part  because  it  will  reduce  the  debt  service  but  also  be- 
cause it  will  reduce  the  drain  on  savings  brought  on  by  Federal 
borrowing.  We  have  been  using  a  lot  of  our  national  saving  to  fi- 
nance the  Government  rather  than  to  finance  productive  invest- 
ment. 

I  am  not  quarreling  with  you  one  bit  about  the  desirability  of 
bringing  down  the  deficit  and  bringing  down  the  debt  service.  I  just 
think  we  have  to  understand  what  we  are  doing  when  we  do  that. 
We  have  to  have  a  specific  plan  for  doing.  I  am  not,  however,  in 
favor  of  writing  it  into  the  Constitution.  I  just  think  we  all  ought 
to  get  together  and  make  deficit  reduction  a  reality. 

Mr,  Flanagan.  I  see.  And  the  second  question  I  have — ^and  this 
is  a  little  easier  I  guess — we  heard  about  how  perceptions  in  the 
marketplace  would  be  generously  affected  and  cause  an  upswing  in 
the  economy  merely  by  passing  the  balanced  budget  amendment. 
However,  by  not  passing  this  amendment  and  by  rejecting  it  as  a 
device  by  which  to  control  the  Federal  budget,  what  effect  do  you 
believe  that  that  would  have  on  the  marketplace? 

Ms.  RrvLiN.  I  cannot  imagine  that  the  markets  would  respond 
very  much  to  a  promise  to  balance  the  budget  7  years  in  the  future. 
A  specific  plan  to  bring  the  deficit  down  over  a  period  of  years,  I 
think,  would  have  a  favorable  effect  on  the  markets.  We  proved 
that  in  1993.  In  fact,  even  before  the  President's  plan  was  enacted, 
interest  rates  came  down — certainly  in  part  because  the  proposal 
of  a  serious  deficit  reduction  plan  was  viewed  by  Wall  Street  as  a 
good  sign  for  the  future.  The  markets  reacted  accordingly. 

I  think  the  best  way  to  do  that,  again,  is  a  serious  deficit  reduc- 
tion plan  that  shows  tne  specifics  of  now  it  will  come  about. 

Mr.  Flanagan.  I  see.  Thank  you. 

Mr.  Hyde.  The  gentleman  from  Detroit  is  attempting  to  confuse 
the  Chair  by  moving  his  seat  with  Mr.  Serrano,  but  it  won't  work. 
I  recognize  Mr.  Conyers  from  Michigan. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman.  I  am  merely  trying  to 
get  both  mikes  available  to  me  for  our  questioning.  I  am  always 
pleased  to  see  Dr.  Rivlin. 

You  have  helped — it  is  amazing  what  one  person  can  do  in  an 
afternoon.  Because  you  have  put  together  a  list  of  discomforts  that 
we  have,  and  explained  why  we  may  be  able  to  accomplish  what 
we  want  in  a  different  way.  This  is  a  real  leap  out  into  space.  This 
is  clearly  a  fiscal  and  to  that  extent  political  amendment  to  the 
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Constitution.*  Seven  years  from  now  into  the  next  century,  I  am  not 
sure  how  many  of  us  are  going  to  be  around  to  account  for  what- 
ever the  result  might  be  if  something  Hke  this  occurs. 

And  I  think  the  Constitution — I  see  the  Constitution  as  deaHng 
with  rights,  the  responsibihties  of  the  branches  of  government  and 
how  they  interact  with  one  another,  and  it  is  very  rare  that  this 
method  would  ever  be  introduced  into  the  Constitution  itself 

It  is  very  disturbing  and  I  am  hoping  that  we  in  the  Judiciary 
Committee  will  recognize  this  important  change  that  is  probably 
not  for  the  better. 

Now,  what  is  wrong  with  us  merely  continuing  to  build  upon  the 
modest  start  we  have  already  made  in  deficit  reduction?  You  rep- 
resent the  first  administration  ever  in  our  careers  here  in  which  we 
have  begun  to  reduce  the  deficit.  And  from  my  point  of  view  it  is 
far  more  important  to  reduce  the  deficit  than  it  is  to  amend  the 
Constitution  with  a  proposal  that  we  don't  know  where  it  will  go. 

Couldn't  there  be  built  upon  the  present  reduction  activity  al- 
ready going  on  an  increase,  an  examination  of  how  that  can  be  logi- 
cally built  upon  and  we  continue  on  toward  this  goal?  For  the  first 
time,  the  deficit  is  being  reduced  as  we  speak.  That  cannot  have 
been  said  during  the  last  20  years,  if  I  remember  correctly. 

Ms.  RlVLlN.  We  brought  the  deficit  down  for  3  years  in  a  row  for 
the  first  time  since  Harry  Truman.  I  believe  that  progress  can  be 
continued  and  that  the  Congress,  if  it  wants  to  bring  the  deficit 
down,  has  all  the  powers  that  it  needs.  It  doesn't  need  the  Con- 
stitution to  reinforce  that  desire  or  to  keep  the  deficit  on  a  down- 
ward path. 

Mr.  CoNYERS.  I  would  also,  like  a  lot  of  us  that  are  anxious  to 
get  this  underway,  like  to  realize  that  what  we  really  are  doing  in 
a  proposal  for  a  constitutional  amendment  is  talking  about  reduc- 
tion. We  are  not  taking  any  of  the  steps  that  are  necessary.  It  re- 
minds me  of  a  quarterback  in  the  stands  directing  his  team  to  go 
ahead  and  make  a  touchdown.  The  power  is  within  us. 

And  in  addition,  Dr.  Rivlin,  I  see  great  problems  in  the  legiti- 
mate differences  that  occur  in  the  Congress  about  many  of  these 
definitions.  We  have  talked  about  receipts.  We  have  talked  about 
interest  payments.  And  unless  something  is  changed  in  any  of  the 
several  proposals  before  us,  interest  payments  might  end  up  being 
deferred  which  could  really  affect  the  Government  s  borrowing  abil- 
ity. 

And  so,  I  would  like  us  to  realize  that  in  addition  to  the  kinds 
of  ways  aroimd  any  kind  of  budget  reduction  as  in  Gramm-Rudman 
and  we  have  seen  it  before  in  other  attempts,  there  is  always  a  way 
to  do  it.  Especially  when  you  are  building  it  upon  estimates,  which 
again  are  in  the  area  of  prediction. 

Now,  the  other  part  of  the  problem  is  that  differences  will  go  to 
the  court.  And  I  have  been  assured  that  the  courts  really  won't 
have  much  to  do  with  this.  But  they  may  have  a  lot  to  do  with  it 
if,  under  the  Constitution,  we  have  created  a  system  that  when  we 
are  in  deadlock,  it  would  remove  to  the  judiciary.  Do  you  see  any 
merit  in  these  fears? 

Ms.  RiVLJN.  Yes,  I  do.  Last  week  before  the  Senate  I  testified 
with  Walter  Dellinger  from  the  Department  of  Justice  who  has 
written,  and  testified  on  that  occasion,  quite  eloquently  on  this  sub- 


127 

ject.  His  fear — and  I  share  it — is  that  you  would  end  up  deciding 
a  lot  of  these  matters  in  the  courts. 

Mr.  CoNYERS.  Well,  thank  you  very  much. 

Mr.  Hyde.  The  gentleman  from  Wisconsin. 

Mr.  Sensenbrenner.  Thank  you  very  much,  Mr.  Chairman.  Dr. 
Rivlin,  do  you  believe  that  this  country  should  get  to  a  balanced 
budget  by  the  year  2002  with  or  without  a  constitutional  amend- 
ment? 

Ms.  RrvLiN.  I  believe  that  the  deficit  should  be  reduced  very  sub- 
stantially. I  don't  think  it  has  to  go  exactly  to  balance.  But  I  would 
be  very  happy  if  we  brought  the  deficit  down  very  substantially 
over  the  next  few  years. 

Mr.  Sensenbrenner.  Well,  how  are  we  ever  going  to  be  able  to 
start  reducing  the  interest  payments  on  the  debt  unless  we  get  the 
deficit  down  to  zero  and  then  perhaps  in  the  future  run  the  Grov- 
ernment  in  the  black  and  start  paying  off  some  of  these  bonds? 

Ms.  Rivlin.  Well,  I  think  bringing  the  deficit  down  and  keeping 
the  budget  on  a  steady  downward  track  with  respect  to  the  deficit 
will  in  itself  bring  interest  rates  down  for  the  reasons  that  we  were 
talking  about  earlier. 

Mr.  Sensenbrenner.  But,  are  you  telling  us  that  having  a  $4.7 
trillion  national  debt  in  perpetuity  is  something  that  is  good  for  the 
United  States  of  America? 

Ms.  RrvLiN.  If  you  could  hold  it  where  it  is,  and  grow  the  econ- 
omy, I  wouldn't  be  too  worried.  But  I  share  the  view  that  it  would 
be  nice  to  get  to  surplus  at  some  point. 

Mr.  Sensenbrenner.  Well,  I  am  glad  to  finally  get  that  out  of 
you.  I  think  that  the  difference  between  your  side  and  our  side  is 
that  we  would  like  to  have  some  type  of  a  mechanism  to  discipline 
the  Congress  to  be  able  to  get  to  that  point  sooner  rather  than 
later. 

Let  me  ask  you,  if  you  don't  like  the  idea  of  having  the  Constitu- 
tion— which  is  the  one  law  that  Congress  can  neither  ignore, 
amend  or  repeal  because  it  requires  action  by  the  States- — what 
type  of  discipline  you  would  propose  imposing  upon  the  Congress 
and  the  executive  branch?  And  before  answering  that  question,  let 
me  point  out  that  we  have  had  a  number  of  attempts  at  disciplin- 
ing the  Congress  in  the  last  14  years  to  bring  down  the  deficit.  Be- 
tween 1990  and  1993,  we  had  the  pay-go  and  fire  wall  provisions 
as  part  of  the  1990  budget  agreement.  Between  1985  and  1990,  we 
had  at  least  three  maior  permutations  of  Gramm-Rudman-Hollings, 
and  then  in  1978,  I  believe  the  Congress  passed  a  law  sponsored 
by  former  Senator  Harry  Byrd  of  Virginia  which  has  not  been  re- 
pealed and  is  still  on  the  books  today  that  said  that  by  1981,  there 
would  be  a  balanced  budget. 

And  what  happened?  The  deficit  ballooned,  the  national  debt 
went  from  $1  trillion  to  $4.7  trillion,  and  all  of  these  laws  seem  to 
have  a  shelf  life  of  maybe  2  or  3  years.  As  soon  as  the  shoe  started 
to  pinch,  strong  decisions  and  unpleasant  decisions  had  to  be  made. 
The  Congress  and  the  President  jointly  decided  to  either  forget 
about  it  or  repeal  it  or  modify  it.  What  do  we  do  to  prevent  that 
from  happening  again? 

Ms.  RrvLlN.  I  think  the  way  to  prevent  it  from  happening  is  to 
do  something  about  the  deficit  as  the  Congress  did  in  the  last  2 
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years.  Keep  it  up.  I  didn't  think  any  of  those  procedural  gimmicks 
were  particularly  good.  The  Congress  likes  to  try  to  box  itself,  rath- 
er than  face  the  hard  choices. 

Mr.  Sensenbrenner.  Would  you  believe,  Dr.  Rivlin,  that  the  dis- 
cretionary spending  caps  that  are  contained  in  the  1993  Clinton 
budget  law  is  a  procedural  gimmick  just  like  George  Bush's  fire 
walls  and  pay-go  provisions? 

Ms.  RrvLlN.  No,  I  think  the  caps  have  worked  quite  well  and  are 
continuing  to  work.  The  1990  agpreement  really  set  us  on  a  track 
to  deficit  reduction.  It  came  at  the  moment  when  the  deficit  was 
rising  because  of  a  recession,  but  it  was  a  much  more  sensible  wav 
to  reduce  the  deficit  by  putting  strict  limits  on  discretionary  spend- 
ing and  sticking  to  them  than  previous  attempts  had  been. 

Mr.  Sensenbrenner.  I  think  what  we  are  hearing  is  part  of  the 
problem  of  why  this  country  is  in  the  pickle  that  it  is  in.  What  you 
are  saying  is  that  Democratic  gimmicks  are  good  and  Republican 
gimmicks  are  not  good.  The  three-fifths  vote  requirement  that  is 
contained  in  the  balanced  budget  amendment  will  require  that  tax 
increases  and  major  fiscal  policy  be  done  on  a  bipartisan  basis.  And 
don't  you  think  we  ought  to  have  a  little  bit  more  of  that? 

Ms.  RrvLlN.  I  didnt  say  anything  about  Democratic  gimmicks 
being  good.  I  referred  to  the  beginning  of  getting  the  deficit  under 
control.  The  1990  agreement  was  very  oipartisan;  George  Bush  was 
the  President.  I  still  think  the  way  to  do  deficit  reduction  is  to  re- 
duce spending  in  very  specific  ways.  And  that  is  the  only  thing  in 
the  end  that  will  work  to  get  the  deficit  down. 

Mr.  Sensenbrenner.  On  that  happy  note,  I  can  say  that  we 
agree.  And  if  you  all  just  have  a  little  patience,  bv  the  time  we  vote 
on  the  budget  resolution,  I  am  sure  that  you  will  see  an  awful  lot 
of  specifics. 

Mr.  Hyde.  The  gentleman  from  Massachusetts. 

Mr.  Frank.  I  would  begin  by  saying  that  I  differentiate  between 
the  1993  and  1990;  not  based  on  partisanship,  but  the  caps  are  not 
procedural.  They  are  substantive.  The  caps  were  not  methods  of 
making  a  decision.  They  were  substantive  decisions.  The  dollars 
shall  not  be  more  than  x  and  that  is  substantive. 

Let  me  ask  you,  Dr.  Rivlin,  from  your  expertise,  we  have  had  a 
little  of  talk  aoout  insulating  the  Social  Security  payment  mecha- 
nism from  the  rest  of  the  budget,  and  there  have  been  people  criti- 
cal of  the  imified  budget.  We  nave  tried  to  take  a  number  of  steps 
to  separate  them  out.  As  the  budget  expert,  if  this  amendment 
were  to  pass,  wouldn't  that  reunify  the  budget  in  the  sense  that  it 
would  put,  for  purposes  of  this  budget  calculation.  Social  Security 
pension  payments  and  everything  else  in  the  budget  in  exactly  the 
same  pot? 

Ms.  RrvLiN.  Yes,  as  I  understand  it,  it  would. 

Mr.  Frank.  So  that  if,  in  fact,  you  were  trying  eagerly  to  make 
some  kind  of  reduction,  reducing  Social  Security  expenditures 
would  be  a  way  to  offset  what  might  be  a  deficit  elsewhere? 

Ms.  RrvLlN.  That  is  right.  An  outlay.  And  an  outlay  for  this  pur- 
pose. 

Mr.  Frank.  I  think  that  is  one  of  the  most  serious  issues  that 
we  face  here.  Because  this  reinstitutes  the  unified  budget,  which 
does  not  differentiate  at  all  between  the  Social  Security  surplus 
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and  the  deficit  in  the  rest  of  the  budget  so  that  if  we  have  a  sur- 
plus in  Social  Security  and  a  deficit  elsewhere  that  might  even  out. 

Let  me  ask  you,  Dr.  Rivlin,  one  of  the  things  that  bothers  me, 
and  I  understand  that  we  are  in  a  serious  problem  area  right  now 
but  constitutional  amendments  are  not  forever  but  quite  indefinite 
and  it  is  very  hard  to  amend  the  U.S.  Constitution.  We  have  a 
problem  that  began  with  divided  party  control.  I  think  both  parties 
are  guilty:  Ronald  Reagan  and  the  Republican  Senate  and  the 
Democratic  House  for  the  first  6  years  and  then  Ronald  Reagan 
and  George  Bush  and  a  Democratic  Congress,  because  if  you  look 
at  the  volume  of  debt  that  we  now  face,  it  is  a  fact,  isn't  it,  that 
the  overwhelming  majority  of  that  came  with  the  beginning  of 
1981? 

Dr.  Anderson  said  that  he  was  worried  in  1980  that  there  might 
be  a  surplus,  that  we  were  reaching  surplus  territoiy,  that  too 
much  revenues  were  coming  in.  So  that  we  are  now  talking  about 
the  great  bulk  of  these  deficits  occurring  over  the  last  14  years? 

Ms,  RrvLiN,  That  is  correct, 

Mr.  Frank.  Both  parties  were  involved.  The  difference  between 
Ronald  Reagan  and  the  Congress  was  not  over  how  much  to  spend 
but  how  to  divide  it  up  between  the  military  and  the  rest.  My  prob- 
lem is  this,  I  understand  the  need  for  some  tough  action  to  get  rid 
of  that  14-year  period.  But  if  you  look  at  American  history  prior  to 
that,  does  the  same  problem  of  out-of-control  deficits  occur? 

Ms.  RrvLlN,  No,  it  really  didn't.  Deficits  did,  of  course,  occur  but 
primarily  during  recessions,  including  the  long  depression  of  the 
1930's,  and  in  wartime.  At  other  periods,  the  Dudget  was  in  bal- 
ance, sometimes  in  surplus,  and  the  average  deficit  was  very  small. 

Mr.  Frank.  See,  I  think  that  is  the  problem.  We  have  two  issues 
that  are  confused,  one  of  which  has  a  lot  more  appeal  than  the 
other.  One  is  the  eagerness  to  get  that  $4.7  trillion  debt  down  and 
that  is  verv  important.  The  other  is  if  and  when  we  succeed  in  get- 
ting that  down,  does  it  then  make  sense,  year  in,  year  out,  to  have 
a  balanced  budget?  I  think  the  answer  to  the  second  question  is  no. 
Over  time,  you  don't  want  to  get  huge  deficits. 

If,  in  fact,  you  believe  in  a  philosophical  matter  that  the  Federal 
Government  ought  to  be  smaller,  that  there  shouldn't  be  things 
done  on  the  Federal  level,  I  suppose  you  would  believe  that  way. 
But  that  is  why  I  have  a  problem  with  the  three-fifths.  You  have 
people  who  are  in  control  of  the  Government  today  trying  to  change 
the  rules  so  that  a  later  majority  who  might  disagree  with  them 
couldn't  effectuate  what  they  wanted.  If  we  do  get  this  deficit  down, 
and  I  hope  we  will — I  differ  from  those  who  say  that  we  have  to 
exempt  the  military. 

That  is  one  of  the  things  that  I  like  about  the  balanced  budget 
amendment.  I  believe  it  will  finally  force  us  to  stop  subsidizing  the 
Western  Europeans.  The  notion  that  we  have  to  spend  billions  to 
protect  ourselves  from  an  army  that  cannot  even  take  over  Grozny 
shows  that  we  have  made  a  gross  exaggeration  of  their  strength. 
And  I  think  the  time  has  come  to  worry  less  about  our  prepared- 
ness and  take  a  little  comfort  in  the  absolute  disaster  that  Russia 
has  become, 

I  ask  you  to  comment.  What  we  have  got  is  a  very  drastic  revi- 
sion of  the  Constitution — particularly  with  that  three-fifths  vote — 
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to  deal  with  a  problem  that  has  really  been  a  fairly  recent  one  in 
American  history;  and  if  we  could  get  the  deficit  down,  one  for 
which  there  would  not  be  much  of  an  argument  in  the  future. 

Ms.  RrvLiN.  I  agree  with  that.  We  made  a  very  serious  mistake 
in  the  1980's  and  ran  up  this  huge  debt.  We  have  been  struggling 
to  correct  that  mistake  ever  since.  I  believe  we  are  on  the  track  to 
correcting  it.  The  deficit  is  coming  down.  But  we  don't  want  that 
correction  to  lead  us  into  writing  policy  into  the  Constitution  that 
we  would  be  stuck  with  for  a  long  time  and  maybe  xmder  inappro- 
priate circumstances. 

Mr.  Hyde.  I  thank  the  gentleman.  The  gentleman  from  Ohio. 

Mr.  Hoke.  I  thank  the  gentleman. 

Just  one  comment  on  the  Social  Security  Trust  Fund.  It  seems 
to  me  that  reunifying  the  budget  would  be  a  good  thing  since  in 
these  times  that  is  largely  a  sham.  If  those  funds  were  not  being 
invested  in  Grovernment  bonds,  a  special  group  of  Government 
bonds  that  actually  increased  the  debt,  I  might  feel  differently 
about  it.  In  other  words,  if  those  funds  were  used  to  buy  real  secu- 
rities or  retire  the  debt,  it  would  be  different,  but  as  it  is,  there  is 
really  no  Social  Security  Trust  Fund  since  it  goes  to  serve  the  daily 
needs  of  the  Government. 

An  extraordinary  thing  happened  in  the  Budget  Committee, 
which  has  been  largely  overlooked,  but  I  don't  think  can  be  exag- 
gerated and  that  was  the  adoption  of  zero-based  budgeting  as  the 
rule  of  the  day  for  the  Congressional  Budget  Office.  What  that 
means  is  that  in  the  future,  we  will  have  to  speak — and  when  I  say 
"we,"  I  mean  government  officials,  elected  officials,  bureaucrats, 
agency  heads,  agency  middle  managers  and  everyone  who  thinks 
and  talks  about  the  Federal  budget  will  have  to  talk  using  the 
same  language  that  everyday  Americans  use  when  they  talk  about 
increasing  spending  or  cutting  spending  or  raising  taxes. 

As  a  result  of  that — and  I  nave  to  say  that  I  very  much  respect 
your  opening  remarks  where  you  said,  'That  bill  was  designed  to 
reduce  our  projected  deficits  by  $500  billion" — as  you  know  that  is 
a  $500  billion  reduction  over  a  projected  increase.  What  it  means 
is  that  we  will,  in  fact,  have  to  speak  in  a  language  that  other 
Americans  will  understand.  I  think  that  this  has  a  much  more  pro- 
found impact  on  the  way  that  we  handle  our  budget  than  anybody 
has  at  this  point  either  spoken  about  or  even  gauged  because  when 
you  talk  about  a  $500  billion  reduction  in  the  deficit  over  5  years, 
most  people  think  instantly,  great,  they  are  working  to  reduce  the 
deficit  when,  in  fact,  what  we  have  done  is  increased  the  amount 
of  money  in  the  Federal  budget  by  20  percent  over  the  next  5 
years.  That  is  what  is  in  that  budget  bill  of  1993. 

So  my  question  to  you  relates  to  what  you  had  said  earlier  in 
your  remarks — that  we,  in  order  to  achieve  a  balanced  budget  by 
the  year  2002,  would  have  to  have  spending  cuts  of  32  percent. 
Now  that  is  using  spending  cuts  off  of  the  projected  baseline  of,  I 
assume,  0MB  in  this  case.  And 

Ms.  RrvLlN.  Those  were  actually  CBO,  but  it  doesn't  matter. 

Mr.  Hoke.  Good.  CBO.  What  I  would  like  to  ask  you  is  recasting 
that  in  the  new  language  which  will  be  required  by  the  rule  adopt- 
ed by  the  Budget  Committee  on  Friday,  and  in  language  that  will 
be  understandable  to  the  American  public,  what  will — what  does 
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that  really  mean,  that  32  percent,  that  so-called  32  percent  cut  in 
spending,  which  I  assume  you  have  eliminated,  did  you  say,  Social 
Security,  interest,  and  Medicare  or  just  Social  Security  and  inter- 
est? 

Ms.  RrvLlN.  Social  Security,  Medicare,  defense,  and  interest. 

Mr.  Hoke.  All  right.  Fine.  What  does  that  translate  to  using  zero 
baseline  as  opposed  to  the  projected  baselines? 

Ms.  RrvLlN.  I  don't  know  exactly.  I  would  have  to  make  that  cal- 
culation. 

Mr.  Hoke.  Is  it  fair  to  say  that  it  would  translate  to  an  increase 
as  opposed  to  a  decrease?  In  fact,  we  would  actually  spend  more 
dollars  than  we  are  spending  today  and  yet,  still  balance  the  budg- 
et, not  touching  Social  Security,  defense,  interest,  and  Medicare. 
We  will  still  spend  more  but  because  of  the  way  we  use,  and  I 
would  say  abuse  language  in  Washington — particularly  when  we 
talk  about  budgets — that  we  are  able  to  claim  that  that  would  be 
a  32-percent  cut  or  we  are  able  to  upset  gentlemen  like  the  gen- 
tleman from  Michigan  and  New  York,  that  somehow  we  are  doing 
draconian  cuts  in  spending  when,  in  fact,  we  are  actually  increas- 
ing real  outlays. 

Ms.  RrvLlN.  Not  real  outlays.  Just  outlays. 

Mr.  Hoke.  No,  I  would  say  real  outlays.  I  mean  that  is  the  whole 
difference.  That  is  the  difference  between  what  a  dollar  means  to 
my  constituents  in  Parma,  OH,  and  what  a  dollar  means  to  some- 
one who  has  been  working  for  the  Government  all  their  life. 

Ms.  RiVLlN.  I  would  think  that  even  in  Parma,  OH,  if  you  were 
talking  about  holding  somebody's  budget  constant  in  dollar  terms 
and  not  allowing  them  any  increase  for  ordinary  costs  of  doing 
business,  that  they  would  scream  pretty  loudly.  And  the  easiest 
way  to  illustrate  that  is  clearly  the  defense  budget.  If  one  believes 
that  the  right  way  to  consider  budgeting  is  the  actual  dollars  rath- 
er than  dollars  corrected  for  inflation,  then  we  have  had  no  cut  in 
the  defense  budget  since  1989.  Now,  tell  that  to  the  military.  They 
have  had  to  cut  lots  of  things  because  their  budget  has  not  been 
increasing  as  fast  as  the  cost  of  providing  those  services. 

Mr.  Hoke.  Dr.  Rivlin,  I  would  suggest  to  you  that  the  difference 
is  that  the  people  in  Parma,  OH,  start  with  the  assumption  of  what 
we  call  a  zero  baseline  and  that  is  where  they  are  at  today.  Fur- 
thermore, any  adjustments  they  make,  they  would  make  those  ad- 
justments mentally  to  the  zero  baseline  as  opposed  to  the  adjust- 
ments made  to  the  projected  increase. 

Ms.  Rivlin.  I  would  rather  do  it  both  ways  so  that  everybody  can 
see  what  we  are  talking  about. 

Mr.  Hoke.  I  think  that  this  change  that  we  made  on  Friday  is 
profound  in  terms  of  the  way  that  we  will  think  about  our  budget. 
What  I  would  ask  you  to  do  is  recalculate  those  numbers  and  then 
submit  them  to  us  for  the  actual  decreases  or  what  the  defense 
would  be  against  the  zero  baseline. 

Ms.  Rivlin.  OK  I  would  be  happy  to. 

[See  p.  1 18  for  identical  letter  and  information  sent  to  the  Honor- 
able Charles  T.  Canady.] 

Mr.  Hyde.  The  gentleman  from  Texas. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 
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Director  Rivlin,  a  minute  ago  you  said  that  the  administration 
did  support  reaching  a  balanced  budget,  quote,  at  some  point. 
Would  you  care  to  tell  us  by  what  year 

Ms.  Rivlin.  I  think  I  said  I  supported  that. 

Mr.  Smith.  Do  you  speak  for  the  administration? 

Ms.  Rivlin.  The  administration  doesn't  have  an  on-the-table  plan 
for  balancing  the  budget  at  any  particular  moment.  We  have  had 
a  very  strong  deficit  reduction  plan. 

Mr.  Smith.  Why  does  the  administration  not  support  a  balanced 
budget?  If  they  have  no  plan,  I  suppose  they  can't  realistically  say 
they  support  a  balanced  budget. 

Ms.  Rivlin.  The  administration  supports  deficit  reduction.  It  has 
to  be  done  in  a  way  that  is  consonant  with  other  needs  of  the  econ- 
omy and  with  other  things  that  we  all  want  to  do. 

Mr.  Smith.  So  the  administration  supports  deficit  reduction  but 
not  a  balanced  budget;  is  that  correct? 

Ms.  Rivlin.  Not  a  balanced  budget  amendment  to  the  Constitu- 
tion. 

Mr.  Smith.  No,  I  didn't  say  that.  Does  the  administration  sup- 
port a  balanced  budget? 

Ms.  Rivlin.  The  administration  certainly  supports  moving  to- 
ward balance  over  time. 

Mr.  Smith.  But  not  a  specific  time 

Ms.  RrvLiN.  No  time  specific,  no. 

Mr.  Smith.  You  said  that  you  would  like  to  reduce  the  deficit  and 
I  take  you  at  your  word  there.  But  under  the  administration's  own 
projections,  the  deficit  is  going  to  be  $200  billion  and  then  is  gradu- 
ally increasing  beyond  that.  What  specific  plans  does  the  adminis- 
tration have  to  reduce  those  projected  increases  in  the  deficit? 

Ms.  RrvLlN.  Well,  you  haven't  seen  our  budget  yet,  which  will  be 
up  on  February  6,  and  I  think  that  discussion  of  the  future  would 
be  more  appropriate  then. 

Mr.  Smith.  And  whatever  plan  we  see  on  February  6,  will  that 
be  specific,  as  far  as  the  spending  cuts  go,  and  will  it  continue  to 
reduce  the  deficit  for  the  foreseeable  future  every  year? 

Ms.  RrvLiN.  We  have  given  every  year  very  specific  budgets.  And 
the  budget  we  will  send  up  on  February  6  will  be  very  specific  with 
respect  to  cuts,  both  spending  cuts  and  t£ix  cuts  which  we  also 
favor. 

Mr.  Smith.  And  will  it  reduce  the  deficit,  say,  for  the  next  5 
years? 

Ms.  RrvLiN.  I  can't  give  you  budget  numbers  at  the  moment. 

Mr.  Smith.  Gosh,  you  know  it  seems  like  in  every  question  that 
I  have  asked  you  that  the  administration  supports  reducing  the 
deficit  in  theory  but  not  in  reality.  Let  me  finish,  because  in  every 
single  instance  you  have  refused  to  tell  me  any  specific  year  where 
the  administration  supports  a  balanced  budget.  You  have  refused 
to  say  that  the  administration  would  reduce  the  deficit  for  5  years 
running.  Yet,  and  yet  the  administration,  at  least  on  paper,  along 
with  the  Democratic  leadership  in  the  House,  says  they  support  a 
balanced  budget. 

So  there  is  a  gap  here  between  the  actions  and  the  words.  I 
might  almost  refer  to  it  as  not  a  credibility  gap,  but  a  credibility 
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gulch.  When  does  the  administration's  actions  catch  up  with  its 
words? 

Ms.  RiVLlN.  Oh,  I  think  the  credibiHty  gulch  is  on  the  other  side. 
We  have  those  who  favor  the  balanced  budget  amendment  but  are 
not  willing  to  say  how  they  would  get  to  a  balanced  budget.  We  do 
not  favor  the  balanced  budget  amendment  so 

Mr.  Smith.  Let  me  tell  you,  I  am  also  a  member  of  the  Budget 
Committee.  We  will  come  up  with  the  specifics  on  how  to  get  to 
that  balanced  budget  by  the  year  2002.  Last  year,  we  came  up  with 
$430  billion  in  cuts,  15  percent  cut  in  executive  and  legislative 
branch,  162,000  Federal  personnel.  Means  testing  many  entitle- 
ment programs.  I  have  yet  to  see  the  administration  come  up  with 
anything  near  the  size  of  those  cuts  in  any  specific  way. 

Are  you  saying  that  they  are  afler  February  6? 

Ms.  KrvLiN.  No,  I  am  not  saying  that.  I  am  not 

Mr.  Smith.  That  is  my  point.  The  administration  is  not  coming 
up  with  the  specifics  that  it  is  demanding  of  the  others.  Not  only 
is  it  not  coming  up  with  the  specifics,  it  is  coming  up  with  no  game 
plan  and  no  time  frame  when  it  will  deliver  to  the  American  people 
a  balanced  budget,  which  80  percent  of  the  American  people  say 
they  want. 

Ms.  RiVLlN.  We  are  not  claiming  that  we  have  a  plan  to  balance 
the  budget  by  any  specific  date. 

Mr.  Smith.  That  is  my  point  exactly. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  Virginia,  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  Ms.  Rivlin,  what 
would  happen  to  our  deficit  if  interest  rates  spiked  up  as  they  did 
in  the  late  1970's  and  early  1980's?  I  think  we  had  a  prime  rate 
at  one  point  over  20  percent. 

Ms.  RrvLiN.  If  nothing  else  happened,  the  deficit  would  go  up. 

Mr.  Goodlatte.  Substantially? 

Ms.  RrvLESf.  Yes. 

Mr.  Goodlatte.  You  have  indicated  that  you  and  the  adminis- 
tration are  in  favor  of  deficit  reduction.  What  about  debt  reduction? 

Ms.  RrvLlN.  Well,  debt  reduction,  as  you  know,  takes  not  only 
deficit  reduction,  but  it  takes  getting  to  surplus. 

Mr.  Goodlatte.  Which  means  a  balanced  budget  at  the  very 
least. 

Ms.  RrvLiN.  Yes. 

Mr.  Goodlatte.  So  we  couldn't  achieve  that  unless  we  at  least 
have  a  rule  that  says  we  are  going  to  get  to  that.  The  administra- 
tion, as  I  take  your  testimony,  is  not  only  not  willing  to  specify  how 
you  would  balance  the  budget,  you  are  not  even  willing  to  specify 
that  you  would  balance  the  budget.  So,  we  can't  get  to  a  balanced 
budget  if  the  Congress  won't  oner  balanced  budget.  Let  me  add, 
last  year  I  voted  for  the  Solomon  balanced  budget,  which  balanced 
the  budget  over  5  years  without  increasing  taxes  or  touching  Social 
Security.  We  did  so  in  recognition  of  the  fact  that  with  $4.7  trillion 
in  debt  and  the  risk  that  an  economic  downturn  or  a  spike  in  inter- 
est rates  or  a  spike  in  inflation  could  have  a  dramatic  impact  on 
the  downward  trend. 

Let's  acknowledge  we  have  had  a  downward  trend  in  the  deficit 
in  the  last  3  years.  A  lot  of  that  is  good.  But  a  lot  of  that  is  due 
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to  the  fact  that  we  have  had  very  low  interest  rates  and  the  admin- 
istration has  taken  advantage  of  that  by  putting  the  debt  into 
short-term  lending  vehicles.  If  we  do  not  achieve  a  balanced  budg- 
et, we  are  not  going  to  ever  address  the  real  fimdamental  underly- 
ing problem  here  and  that  is  the  risk  to  our  economy  if  the  econ- 
omy goes  out  of  control,  and  the  full  faith  and  credit  of  the  U.S. 
Treasury  is  lost  because  of  that  enormous  debt  that  we  have  hang- 
ing over  us. 

So  why  not  support  a  balanced  budget  amendment?  Why  not  cre- 
ate a  rule — ^as  painful  as  it  is  going  to  be  to  comply  with  that 
rule — that  says  we  are  going  to  live  by  that  rule? 

Ms.  RrvLlN.  I  don't  think  the  painful  thing  is  creating  the  rule 
when  it  doesn't  take  effect  for  a  while. 

Mr.  GooDLATTE.  Only  73  people  in  the  Congress  last  year  voted 
to  balance  the  budget.  The  rest  did  not  do  that.  So  you  are  right, 
maybe  it  is  easy  but  maybe  when  we  have  that  discipline,  we  will 
get  a  little  more  cooperation  in  terms  of  making  those  painful  deci- 
sions. 

Ms.  RrvLiN.  If  the  people  who  want  to  write  this  balanced  budget 
into  the  Constitution  have  so  much  courage,  they  should  be  willing 
to  come  forward  with  a  plan. 

Mr.  GooDLATTE.  Well,  I  have  done  that.  I  voted  for  the  Solomon 
balanced  budget  last  year  which,  not  in  7  years  but  in  5  years, 
achieved  a  balanced  budget.  So  I  have  come  forward.  Now  why 
won't  the  administration  at  least  come  forward  and  say  they  favor 
balancing  the  budget.  If  they  do  that,  why  not  then  say,  we  are  all 
going  to  take  and  swallow  the  tough  pill  which  is  to  make  it  a  rule 
that  we  will  do  that? 

You  have  indicated  that  while  you  may  not  agree  that  it  should 
be  balanced  every  year  because  you  would  like  to  see  some  flexibil- 
ity between  lean  years  and  bad  years,  that  you  think  generally,  in 
principle,  that  we  should  try  to  balance  the  budget  so  that  we  have 
a  surplus  to  take  care  of  the  difficult  years.  Why  not  have  that  as 
a  general  principle  to  follow? 

Ms.  RrvLiN.  For  the  reasons  that  I  have  explained.  First,  it  would 
get  you  into  more  trouble  than  it  would  solve.  Second,  it  would 
write  into  the  Constitution  a  rigid  rule  that  if  applied  in  every  year 
would  give  you  an  unbalanced  economv  and  a  lot  of  excuse  for 
gimmicking  things  and  doing  them  in  offbudget  ways. 

Mr.  GooDLATTE.  But  it  would  not  be  anywhere  near  as  imbal- 
anced  as  it  has  been  for  the  last  25  years  where  we  have  failed  to 
balance  the  budget  in  any  of  those  years,  run  up  that  enormous 
deficit  and  put  ourselves  in  a  very  precarious  situation  that  is 
frankly  beyond  the  control  of  this  Congress  to  deal  with  when  you 
have  outside  economic  forces  that  could  come  in  at  any  time  and 
put  us  in  a  much,  much  more  difficult  situation  than  we  are  in 
right  now. 

Ms.  RrvLlN.  We  differ  on  that,  Congressman.  I  believe  that  we 
should  bring  the  deficit  down  but  I  do  not  think  it  would  be  sen- 
sible to  write  such  a  rule  into  the  Constitution. 

Mr.  GooDLATTE.  Mr.  Chairman,  I  thank  you  and  I  yield  back  the 
balance  of  my  time. 

Mr.  Hyde.  I  thank  the  gentleman.  The  subcommittee  has  com- 
pleted a  full  round  of  questioning.  We  have  one  guest  who  is  not 
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a  member  of  the  subcommittee,  but  who  has  been  very  assiduous 
in  attending  the  hearings,  and  without  setting  a  precedent — and  I 
underscore  that — I  am  happy  to  recognize  Mr.  Scott  of  Virginia,  if 
our  witness  is  wilHng  to  entertain  5  more  minutes  of  questions. 

Ms.  RrvLlN.  Absolutely,  Mr.  Chairman. 

Mr.  Hyde.  Thank  you.  Mr.  Scott  of  Virginia  is  recognized  for  5 
minutes. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  Dr.  Rivlin,  we  have  heard 
a  lot  about  the  $430  billion  deficit  reduction  plan  that  was  not 
adopted.  What  is  the  deficit  reduction  amount  if  we  did  adopt? 

Ms.  RrvLlN.  Well,  the  President's  plan  adopted  in  1993  was  a 
$500  billion  deficit  reduction  plan.  Actually  we  achieved  more  than 
that.  We  overachieved  it  by  about  $200  billion. 

Mr.  INGLIS.  Will  the  gentleman  yield  on  that? 

Mr.  Scott.  I  will  yield. 

Mr.  Inglis.  Maybe  yield  even  for  a  question.  That  is,  how  much, 
Dr.  Rivlin,  of  that  was  from  budget  cuts  and  how  much  fi^om  tax 
increase?  Ours  was  408  billion  dolTars'  worth  of  cuts. 

Ms.  Rivlin.  Ours  was  in  the  half  and  half  range. 

Mr.  Inglis.  So  it  is  $250  billion? 

Mr.  Scott.  Well,  we  had  more  deficit  reduction  than  the  alter- 
natives. We  mentioned  something  about  market  reactions  to  ac- 
tions we  take.  What  would  happen  if  we  couldn't  muster  a  three- 
fifths  vote  to  pass  an  increase  in  the  debt  limit  and  failed  to  in- 
crease the  debt  limit  and  defaulted  on  our  debts?  How  would  the 
markets  react  to  that? 

Ms.  Rivlin.  I  don't  think  the  markets  would  react  very  favorably 
to  that,  and  there  is  a  real  danger  of  gridlock  under  this  type  of 
system. 

Mr.  Scott.  We  have  with  the  balanced  budget  amendment  the 
question  of  unfunded  pension  liabilities.  How  would  a  surplus  in 
the  present  pension  fund  be  counted  in  a  balanced  budget  amend- 
ment although  it  would  in  fact  be  a  situation  where  we  are  woe- 
fully underfunded  for  our  future  liabilities? 

Ms.  Rivlin.  I  haven't  worked  through  exactly  how  that  would 
work.  Congressman,  but  I  think  one  of  the  problems  you  would 
have  is  that  any  increase  in  a  surplus,  either — which  was  invested 
in  government  bonds  would  count  like  an  increase  in  public  debt, 
even  though  nothing  bad  was  happening  and  even  though  the 
budget  were  balanced. 

Mr.  Scott.  Some  of  us,  at  least  I  feel  that  increasing  the  thresh- 
old of  three-fifths  to  pass  a  budget  would  do  nothing  to  help  bal- 
ance the  budget,  it  would  in  fact  require  us  to  pork  the  thing  up 
until  we  could  get  to  three-fifths.  Do  you  have  any  evidence  to  sug- 
gest that  a  three-fifths  vote  will  get  us  closer  to  a  balanced  budget 
than  a  simple  majority,  taking  into  account  the  fact  that  when  you 
do  what  it  takes  to  balance  the  budget,  cut  spending,  increase 
taxes,  both  of  which  make  enemies,  that  a  three-fifths  vote  require- 
ment would  get  us  closer  to  a  balanced  budget  than  the  simple  ma- 
jority? 

Ms.  RrvLlN.  No,  I  would  favor  sticking  with  the  simple  majority, 
and  I  think  there  is  the  danger  that  as  suggested  in  your  question 
that  if  you  need  a  supermajority,  the  Members  of  the  minority 
could  hold  out,  hold  back  their  votes  until  they  got  some  of  their 
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favorite  projects  funded,  and  you  might  have  more  pork  rather 
than  less. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  Obviously  it  would  be 
easier  to  kill  a  bill  with  the  minority  holding  out  for  deficit  reduc- 
tion, but  imfortunately  at  some  point  or  another,  you  are  going  to 
have  to  pass  a  bill  in  which  case  I  think  the  comments  that  Dr. 
Rivlin  would  suggest  it  would  be  easier  to  get  the  60  percent  by 
porking  it  up  than  actually  making  the  cuts. 

Thank  you  very  much. 

Mrs.  ScHROEDER.  Would  the  gentleman  from  Virginia  yield? 

Mr,  Scott.  I  would  yield  to  the  ranking  member. 

Mrs.  ScHROEDER.  I  just  have  one  question,  and  I  thank  the  gen- 
tleman for  yielding.  I  just  got  this  wire  service  report  saying  that 
the  Speaker  of  the  House  has  said,  this  is  really  very  simple,  it  is 
like  we  have  been  sitting  on  this  simple  solution,  and  I  want  to  ask 
you,  Ms.  Rivlin,  why  we  have  been  sitting  on  this  simple  solution. 

He  claims  that  if  you  allowed  spending  to  grow  at  2  percent  a 
year,  you  are  going  to  have  a  balanced  budget  by  the  year  2002, 
assuming  normal  economic  behavior,  which  I  am  not  quite  sure 
what  that  means.  But  there  is  this  claim  that  you  don't  have  to  cut 
anything,  and  we  will  be  there,  so  maybe  everything  we  are  dis- 
cussing is  irrelevant.  And  I  am  just  wondering  now  we  could  have 
two  very  different  visions  of  where  we  are? 

Ms.  Rivlin.  That  sounds  like  a  very  simple  solution,  just  let  ev- 
erything grow  at  2  percent,  but  remember,  and  the  Speaker  should 
remember  that  the  fastest  growing  programs  in  the  budget  are 
Medicare  and  Medicaid,  and  they  have  been  growing  at  around  10 
percent  per  year,  not  because  Congress  changed  the  law,  but  be- 
cause there  are  more  people  eligible  for  those  programs,  and  espe- 
cially because  medical  costs  have  been  rising  so  rapidly. 

Now,  if  you  are  going  to  hold  Medicare  and  Medicaid  to  2  per- 
cent, then  you  are  doing  very — ^you  are  making  very  real  cuts  in 
those  programs,  cutting  back  on  the  services  that  people  actually 
get,  and  if  you  don't  hold  Medicare  and  Medicaid  down,  then  you 
have  to  cut  something  else  more  deeply.  So  it  is  not  nearly  as  sim- 
ple as  the  Speaker's  calculations  suggest. 

Mrs.  SCHROEDER.  Thank  you. 

Mr.  Hyde.  I  thank  the  gentlelady,  the  gentleman,  and  Dr.  Rivlin, 
you  have  been  most  cooperative  and  helpful  and  instructive.  We 
thank  you  so  much. 

Ms.  Rivlin.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  We  have  one  more  witness,  and  that  is  Congressman 
Archer,  Bill  Archer  of  Texas,  the  chairman  of  the  Ways  and  Means 
Committee.  That  has  a  certain  ring  to  it,  as  I  say  that,  certain  flow 
to  that  phrase,  chairman  of  the  Ways  and  Means  Committee. 

STATEMENT  OF  HON.  BILL  ARCHER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Archer.  I  thank  the  chairman  of  the  Judiciary  Committee 
for  permitting  me  to  testify  this  afternoon.  I  know  you  have  had 
a  busy  day,  and  I  am  particularly  grateful  for  this  opportunity.  I 
believe  that  this  day  is  truly  historic,  not  just  for  this  Congress  but 
for  the  future  of  America,  our  children,  and  our  grandchildren. 
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With  the  permission  of  the  Chair,  I  have  a  prepared  statement 
which  I  would  like  to  simply  insert  in  the  record 

Mr.  Hyde,  Without  objection,  it  shall  be  received  in  the  record. 

Mr.  Archer  [continuing].  And  restrict  my  oral  comments  to  a 
shorter  period  of  time. 

The  first  bill  that  I  introduced  when  I  was  sworn  in  in  1971  in 
January  was  a  constitutional  amendment  to  mandate  a  balanced 
budget.  If  you  examine  history,  you  will  find  that  the  destruction 
of  every  otner  democracy  has  come  primarily  economically  by  vir- 
tue of  human  weakness  that  is  in  the  heart,  soul,  and  mind  of 
every  one  of  us.  It  is  not  limited  to  Democrats  or  Republicans,  it 
is  part  of  the  human  makeup  of  each  one  of  us. 

It  was  evidenced  in  the  great,  Greek  democracy  400  years  before 
Christ  when  Socrates  said,  "When  the  masses  of  the  people  find 
they  can  vote  themselves  prosperity  from  the  public  treasury,  de- 
mocracy is  no  longer  possible."  And  that  rings  through  the  halls  of 
history. 

Our  job  today  is  to  continue  this  fledgling  200-year-old  democ- 
racy for  a  thousand  years  or  2,000  years,  and  we  must  find  a  way 
to  discipline  the  weakness  in  human  nature,  which  is  this:  its  al- 
ways easier  to  borrow  than  it  is  to  tax  or  to  cut  spending.  That  has 
always  been  true. 

The  former  chairman  of  the  Senate  Finance  Committee,  Russell 
Long,  used  to  say,  "Don't  tax  you  and  don't  tax  me,  tax  the  guy  be- 
hind the  tree."  And  I  would  paraphrase  and  say,  "Don't  cut  you  and 
don't  cut  me,  cut  the  guy  behind  the  tree."  And  politicians  year 
after  year  after  year  have  attempted  to  purvey  that  notion  and  that 
action. 

It  is  not  a  question  of,  "Do  you  have  a  plan  today."  It  is  "Are  you 
going  to  put  in  place  a  discipline  that  will  force  a  plan  to  rise  up 
against  human  nature  and  cause  Democrats  and  Republicans  alike 
to  come  together  and  to  make  the  tough  choices?" 

Now,  we  can  always  say,  "But  wait  a  minute,  we  don't  want  to 
get  in  that  straitjacket."  States  are  no  different  than  the  Federal 
Government.  They  have  recessions,  they  have  booms,  and  many 
States  have  a  different  recession  at  a  different  time  than  other 
States,  and  yet  42  of  the  States  have  to  live  under  this,  and  I  can 
promise  you  and  the  American  people  that  if  the  State  legislators 
in  the  State  of  Texas  could  simply  go  to  Austin  and  borrow  money, 
they  would  never  make  the  tough  decisions,  but  they  are  prohibited 
from  borrowing  money,  and  as  a  result  they  must  make  the  tough 
decisions. 

It  doesn't  really  matter  where  Henry  Hyde  or  Bill  Archer  wants 
to  cut,  what  matters  is  where  can  you  get  218  people  by  discipline 
to  agree  to  cut  or  it  doesn't  happen. 

Now,  I  have  some  minor  modifications  that  I  would  like  to  rec- 
ommend to  the  committee  relative  to  the  wording  that  is  in  the 
Contract  With  America.  I,  as  you,  Mr.  Chairman,  I  am  sure,  have 
laid  awake  at  night  thinking  about  the  responsibility  that  we  have 
and  how  can  we  oest  discharge  it  and  what  are  some  of  the  things 
that  are  so  very  important  to  this  country. 

And  one  night,  as  I  lay  awake,  I  got  to  thinking — we  may  not  be 
talking  about  the  real  problem  when  we  talk  about  a  balanced 
budget.  Maybe  we  should  talk  about  the  debt,  the  debt  is  what  we 
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should  be  concerned  about.  The  balanced  budget  will  prevent  our 
going  into  debt,  hopefully,  but  what  if  we  have  a  balanced  budget 
in  name  and  at  the  end  of  the  year,  we  have  more  debt  than  we 
did  at  the  beginning  of  the  year.  Unintentionally  but,  nevertheless, 
what  has  resulted. 

We  have  no  process  during  the  middle  of  the  year  for  corrective 
activity.  All  we  have  to  do  is  pass  a  budget  at  the  beginning  of  the 
year  that  is  balanced  in  outlays  and  receipts,  and  at  the  end  of  the 
year,  if  we  have  expanded  the  debt  more,  then  what? 

Now,  there  is  a  method  we  can  use  to  correct  that,  and  it  is  not 
original  with  me.  It  is  one  that  has  been  recommended  by  Martin 
Felastein,  and  that  is  that  if  the  debt  at  the  end  of  the  year  is  more 
than  it  was  at  the  beginning  of  the  year,  even  when  we  have  sup- 
posedly had  a  balanced  budget,  then  we  take  that  increase  in  the 
debt  and  we  require  that  the  following  year  we  offset  one-fifth  of 
that  in  the  next  year's  budget.  In  other  words,  we  mandate  a  sur- 
plus in  the  budget  for  the  following  year  and  each  of  the  succeeding 
4  years  so  that  we  literally  pay  that  back.  I  have  that  in  mv  writ- 
ten testimony,  and  I  would  suggest  very  strongly  that  tnat  be 
adopted  as  an  amendment  to  the  balanced  budget  recommendation 
in  tne  contract. 

In  addition,  I  personally  believe  that  if  it  is  in  the  Constitution 
where  it  should  be,  in  my  opinion,  then  if  you  are  going  to  override 
that  by  a  supermajority,  that  supermajority  ought  to  be  the  same 
percentage  that  it  took  to  pass  the  constitutional  amendment  in  the 
first  place,  which  is  rather  than  three-fifths  of  all  of  the  member- 
ship, two-thirds  of  those  present  and  voting  in  both  Houses. 

I  think  we  would  have  a  stronger  provision  and  one  that  I  per- 
sonally would  feel  more  comfortable  with  because  I  believe  as  we 
go  down  the  line  and  the  pressures  become  great,  the  political  pres- 
sures on  both  sides  of  the  aisle,  we  will  find  that  it  is  not  quite  as 
difficult  as  we  think  to  get  a  three-fifths  majority  in  order  to  once 
more  go  more  and  more  and  more  into  debt. 

So,  Mr.  Chairman,  I  appreciate  your  letting  me  testify  today,  and 
I  thank  you  for  letting  me  put  my  prepared  remarks  into  the 
record,  and  I  would  be  happy  to  respond  to  any  questions. 

[The  prepared  statement  of  Mr.  Archer  follows:] 

Prepared  Statement  of  Hon.  Bill  Archer,  a  Representative  in  Congress 
From  the  State  of  Texas 

I  would  like  to  thank  Chairman  Hyde  and  the  Judiciary  Committee  for  the  oppor- 
tunity to  testify  in  support  of  a  Balanced  Budget  Constitutional  Amendment.  This 
legislation  is  a  vital  tool  in  addressing  our  large  federal  deficits  and  is  essential  to 
the  future  of  our  nation  as  we  stand  on  the  threshold  of  the  21st  century.  Federal 
budget  deficits  and  the  massive  amounts  of  borrowing  they  generate  usurp  the  pool 
of  capital  available  for  investments  in  new  equipment  and  technologies  and  impair 
our  ability  to  increase  productivity  levels  and  compete  effectively  in  world  markets. 
The  costs  of  maintaining  our  national  debt  have  absorbed  increasing  proportions  of 
national  savings  that  would  otherwise  have  been  available  to  finance  investment, 
either  public  or  private.  Today,  interest  payments  alone  on  the  debt  are  the  largest 
item  in  the  budget,  comprising  over  20  percent  of  all  federal  spending. 

I  have  long  supported  a  Balanced  Budget  Constitutional  Amendment.  I  recently 
authored  H.X  Res.  7,  a  Joint  Resolution  to  balance  the  budget  and  have  introduced 
similar  legislation  in  every  Congress  since  I  was  first  elected.  My  bill  is  very  similar 
to  the  provision  included  in  the  Republican  Contract  With  America.  However,  a  few 
important  items  distinguish  my  bill  from  the  Contract.  First  is  the  provision  specify- 
ing the  vote  margin  needed  to  waive  the  balanced  budget  rec^uirement.  Under  the 
Contract,  three-fifths  of  the  whole  House  and  Senate  are  required  to  waive  the  bal- 
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anced  budget  requirements.  My  bill  sets  a  more  stringent  requirement  requiring 
two-thirds  of  those  present  and  voting — the  same  margin  necessary  to  pass  a  Con- 
stitutional Amendment.  I  also  believe  that  the  Judiciary  Conunittee  should  closely 
consider  requiring  that  if  the  public  debt  at  the  end  of  any  fiscal  year  exceeds  the 
debt  at  the  end  of  the  previous  fiscal  year,  the  excess  must  be  repaid  with  interest 
over  the  next  five  years  by  adding  one-fillh  of  the  excess  plus  interest  on  the  re- 
maining balance  to  outlays  in  each  of  the  five  years.  Such  a  provision  would  clearly 
spell  out  our  commitment  to  balancing  the  budget  and  acting  in  a  fiscally  respon- 
sible manner. 

The  persistent  budget  deficits  we've  experienced  since  1969  did  not  come  about 
because  the  American  people  are  under  taxed.  Congress  spends  too  much.  Over  the 
past  30  years,  revenues  as  a  percent  of  Gross  Domestic  Product  (GDP)  have  consist- 
ently ranged  between  18  and  19  percent,  while  spending  as  a  percent  of  GDP  has 
steadily  risen  from  18  percent  of  GDP  in  FY  1962  to  almost  24  percent  of  GDP 
today.  We  must  control  government  outlays.  While  there  has  been  much  talk  re- 
cently about  the  tax  policies  of  the  1980s  creating  our  deficit  problems,  I  think  it 
is  important  to  note  federal  revenues  increased  from  $606  billion  in  1981  to  over 
$1  trillion  in  1989.  Even  in  real  dollars  the  increase  was  almost  $200  billion.  In  the 
words  of  Aldous  Huxley,  "facts  do  not  cease  to  exist  merely  because  they  are  ig- 
nored." Our  Congress  must  act  quickly  and  responsibly  to  balance  the  budget  and 
a  Constitutional  Amendment  is  an  essential  part  of  achieving  this  goal. 

Mr.  Hyde.  I  thank  the  chairman. 

The  Chair  recognizes  Mr.  Canady  for  5  minutes. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  we  appreciate  your  being  heard.  Let  me  just  ask 
you  about  section  6  of  the  proposal  that  is  before  us.  It  establishes 
a  permanent  limit  on  the  Federal  public  debt  so  that  the  amount 
of  the  Federal  public  debt  as  of  the  first  day  of  the  second  fiscal 
year  beginning  after  the  ratification  of  the  article  would  become  a 
permanent  limit  on  the  debt.  Why  is  it  that  you  think  that  that  is 
not  adequate  to  address  this  concern? 

Mr.  Archer.  Well,  that  is  a  valid  question,  and  the  reason  why 
it  is  not  adequate  in  my  opinion  is  what  I  have  seen  happen  in  the 
24  years  that  I  have  been  in  the  Congress  year  after  year  after 
year,  which  is  when  you  get  right  up  to  the  threshold  of  having  the 
debt  exceed  the  statutory  limit,  you  will  perhaps  not  renew  it  on 
the  first  vote  or  the  second  vote  or  the  third  vote,  but  when  the 
Government  is  about  to  shut  down,  you  will  get  the  three-fifths 
vote  and  you  will  simply  ratify  that  increase  in  the  debt.  That  is 
human  nature,  and  I  think  that  is  what  we  have  got  to  be  con- 
cerned about  in  whatever  we  do  is  to  try  to  recognize  human  na- 
ture. 

Mr.  Canady.  The  critical  part  of  what  you  are  suggesting  is  the 
change  from  the  60-percent  to  the  two-thirds  majority,  is  that  the 
core  of  your  suggestion? 

Mr.  Archer.  Well,  that  coupled  with  the  requirement  that  if 
there  is  an  increase  in  the  debt,  that  that  be  offset  in  the  next  5 
years  20  percent  per  year  in  the  succeeding  budgets,  and  that  as 
I  said,  I  take  no  credit  for  originality.  Martin  Feldstein  is  the  man 
who  gave  me  that  item. 

Mr.  Canady.  OK  Thank  you  vew  much. 

Mr.  Hyde.  The  gentlelady  from  Colorado. 

Mrs.  Schroeder.  Well,  thank  you,  Mr.  Chairman,  and  I  thank 
you,  Mr.  Archer,  for  being  here.  I  think  there  is  absolutely  no  ques- 
tion that  the  threat  of  the  debt  is  the  real  threat  that  we  are  all 
having  to  deal  with,  and  the  question  is  how  do  we  best  deal  with 
it. 
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I  am  a  little  fascinated  by  these  hearings  in  that  we  have  had 
a  nice  full  day  of  them,  and  I  compliment  the  majority  side,  for  now 
we  have  six  different  proposals  as  I  count  it  as  to  how  to  approach 
this  threat  of  the  debt,  and  we  have  our  side  say,  well  maybe  we 
don't  need  to  do  that,  maybe  we  need  to  roll  up  our  shirt  sleeves 
and  get  on  with  just  deciding  how  we  are  going  to  cut. 

But  I  think  these  six  different  ideas  as  to  how  we  might  go  about 
this  show  that  this  is  really  more  theory.  What  we  are  really  talk- 
ing about,  the  most  serious  part,  is  application,  isn't  it?  How  do  we 
apply  the  discipline  to  make  ourselves  stick  our  cards  in  the  ma- 
chine and  vote  against  spending?  And  I  don't  think  a  balanced 
budget  amendment  is  going  to  make  us  do  that  an)m(iore  than  any 
of  the  other  things  we  have  passed  in  the  last  20  years. 

Mr.  Archer.  Well,  what  I  would  say  to  the  gentlelady  from  Colo- 
rado is  that  the  problem  in  the  last  20  years  is  that  what  we 
passed  has  been  statutory  and  by  a  simple  majority  vote  we  can 
simply  waive  it  as  we  ultimately  did  with  Gramm-Rudman,  and  in 
all  of  the  other  budget  disciplines.  And  that  is  to  me  the  real  rea- 
son why  it  needs  to  be  in  the  Constitution. 

Mrs.  ScPffiOEDER.  But  what  happens  if  we  don't  do  this?  Is  the 
court  going  to  come  in  then  and  do  it?  Are  citizens  going  to  be  able 
to  sue  us?  Are  we  going  to  be  put  in  stocks?  Are  we  going  to  be 
jailed?  I  mean,  how  does  this  make  us  stick  our  card  in  when  all 
the  statutory  things  that  we  did  didn't  make  us  stick  our  card  in 
and  vote? 

Mr.  Archer.  I  would  simply  say  to  the  gentlelady  from  Colorado 
that  this  I  think  will  be  like  so  many  other  things  in  our  system 
of  government.  When  Jackson  was  President  and  Marshall  was  the 
head  of  the  Supreme  Court,  Marshall  rendered  a  decision  that 
Jackson  didn't  like,  and  he  said,  Marshall  has  rendered  his  deci- 
sion, now  let  him  enforce  it. 

Your  argument  is,  well,  how  are  you  going  to  get  your  legal  deci- 
sions enforced  if  the  executive  branch  doesn't  do  it  because  con- 
stitutionally they  don't  have  to  do  it  if  they  don't  want  to.  Our 
whole  system  of  government  is  based  on  comity,  c-o-m-i-t-y,  so  that 
we  come  together  understanding  what  our  responsibilities  are,  and 
if  it  is  written  in  the  Constitution,  I  do  not  believe  that  the  Con- 
gressmen will  go  home  and  say  we  thumbed  our  nose  at  the  Con- 
stitution and  didn't  pass  a  balanced  budget. 

Mrs.  ScHROEDER.  Well,  I  think  we  had  the  same  hope  with 
Gramm-Rudman  and  many  other  things,  and  people  felt  free  to  do 
that.  I  guess  my  real  problem  is,  I  get  tired  of  voting  against  spe- 
cific spending  things  that  I  do  and  then  I  get  beat  up  at  home  be- 
cause I  voted  against  them,  and  a  lot  of  people  can  vote  against  the 
budget  saying  the  spending  is  too  much  and  then  make  a  lot  of 
points  voting  for  spending. 

Everybody  is  looking  for  asbestos  underwear  for  their  backside 
every  2  years  when  they  run,  and  they  are  still  going  to  be  looking 
for  that  asbestos  underwear,  and  I  think  what  we  have  really  got 
to  do  is  come  up  with  a  plan,  come  up  with  a  real  plan.  Every  plan, 
we  keep  hearing  people  saying  vote  for  this,  it  really  won't  cause 
any  pain. 

I  was  just  asking  Alice  Rivlin  about  the  Speaker's  thing,  listen, 
no  pain,  we  aren't  going  to  have  to  do  any  cuts,  just  limit  growth 
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to  2  percent  a  year.  And  as  she  was  pointing  out,  that  is  really 
hocus  pocus,  too.  There  is  goin^  to  be  pain,  and  I  think  the  sooner 
we  say  there  is  going  to  be  pain  and  start  determining  where  we 
are  going  to  assess  the  pain  and  how  we  get  on  with  this,  the 
quicker  we  are  going  to  get  it  done  rather  than  looking  for  "the 
Constitution  made  us  do  it."  People  aren't  going  to  buy  that. 

Mr.  Archer.  If  it  were  going  to  be  easy,  I  would  say  to  the 
gentlelady  from  Colorado,  we  wouldn't  be  here  today  talking  about 
a  constitutional  amendment,  it  would  have  been  done.  In  fact, 
there  has  not  been  any  President  in  the  last  15  years  that  has  sub- 
mitted a  balanced  budget.  Democrat  or  Republican,  and  the  current 
President,  who  I  am  not  sure  whether  he  is  for  or  against  this  con- 
stitutional amendment,  I  get  different  signals  coming  out,  but  he 
has  not  submitted  a  balanced  budget  program  for  the  future. 

When  Alice  Rivlin  was  asked,  what  is  your  proposal  for  a  bal- 
anced budget,  are  you  prepared  to  submit  one  or  do  you  have  one, 
she  said  no.  If  we  pass  a  constitutional  amendment,  the  President 
will  have  to  send  up  a  plan  for  a  balanced  budget  by  the  year  2002, 
it  will  be  a  constraint  upon  the  executive  branch  as  well  as  on  the 
legislative  branch. 

Mrs.  ScHROEDER.  I  don't  think  this  President  will  be  here  in 
2002,  sir. 

Mr.  Hyde.  The  gentlelady's  time  has  expired,  and  before  I  recog- 
nize the  gentleman  from  South  Carolina,  I  would  just  like  to  com- 
ment that  the  gentlelady  has  been  gently  needling  us  that  she  now 
counts  six  various  plans.  I  might  point  out  Saddam  Hussein  has 
only  one. 

The  gentleman  from  South  Carolina. 

Mr.  Inglis.  I  thank  the  chairman  for  vielding. 

Mr.  Chairman,  thank  you  for  being  here.  I  think  that  it  is  his- 
toric for  a  number  of  reasons,  including  the  fact  that  the  chairman 
of  the  House  Ways  and  Means  Committee  would  be  in  support  of 
something  that  would  have  such  a  significant  impact  on  his  com- 
mittee. 

I  think  it  is  a  wonderful  sign  and  an  indication  of  where  we  are. 
Also  I  know  from  talking  to  you  in  December,  you  realize  the  enor- 
mity of  the  responsibility  that  you  have  in  doing  exactly  what  we 
are  talking  about  here.  I  think  it  is  just  really  much  to  your  credit 
because  the  normal  institutional  bureaucratic  philosophy,  I  think, 
would  be  that  you  would  oppose  this.  That,  I  guess,  would  be  the 
way  you  would  expect  someone  in  your  position  to  act,  but  thank- 
fully you  are  very  fresh  in  the  position  and  very  committed  to  the 
position  on  the  balanced  budget  amendment. 

I  had  one  question  for  you,  in  addition  to  saying  all  those  nice 
things  about  now  the  repayment  would  work  in  suDsequent  years. 
Dr.  Rivlin  was  here  earlier,  as  you  know,  talking  about  recessions 
and  what  happens  in  recessions,  revenues  go  down,  the  expenses 
go  up  for  the  Government.  If  you  had  2  years  like  that,  would  you 
then  in  one  of  those  years  be  paying  40  percent,  actually  several 
years  be  paying  40  percent,  of  the  repayment,  is  that  right? 

Mr.  Archer.  If  you  don't  have  something  in  there  tor  repaying, 
you  are  just  going  to  end  up  digging  a  bigger  and  bigger  hole  of 
debt  and  you  will  have  all  kinds  of  rationalization  as  to  why  you 
should  do  that  or  why  you  shouldn't  take  heroic  efforts  to  not  do 
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it.  And  it  seems  to  me  that  we  need  to  be  concerned  about  that  if 
in  fact  we  are  concerned  about  the  debt. 

Mr.  Inglis.  So  you  would  simply  take  the  amount,  if  we  ran,  say, 
4  years  of  deficits  or  unexpected  deficits,  you  would  simply  add 
each  one  in  subsequent  years  spread  over  a  5-year  period,  amortize 
it  over  a  5-year  period? 

Mr.  Archer.  Exactly,  it  would  be  an  amortization  plan,  as  most 
people  have  to  amortize  their  debt.  This  would  be  an  amortization 
plan  for  that  amount  of  debt  that  happened  to  occur  over  and  above 
what  the  balanced  budget  intended  and  which  was  supposed  to 
happen.  It  is  also  obvious  that  if  we  get  into  dire  financial  straits 
that  under  my  suggestion  two-thirds  vote  could  change  all  of  this 
or,  under  the  contract,  three-fifths  vote  of  the  total  membership. 

Mr.  Inglis.  I  thank  you. 

I  jdeld  back,  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  North  Carolina,  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

I  don't  think  I  have  any  questions  of  this  witness. 

I  would  express  some  concern  about  one  aspect  of  what  you  said 
because  I  guess  when  I  came  here,  I  had  the  same  kind  of  faith 
that  you  seem  to  be  expressing  now,  that  Members  of  Congress 
would  never  thumb  their  nose  at  the  Constitution  and  ignore  ex- 

E licit  provisions.  I  have  seen  a  number  of  instances,  and  I  nave  just 
een  here  one  term,  where  there  has  been  discussion  on  the  floor 
while  a  vote  was  going  on  that  would  lead  me  to  believe  that  a 
number  of  people  who  were  voting  for  something  knew  that  what 
they  were  voting  for  was  unconstitutional  and  yet  they  proceeded 
right  ahead  and  did  just  that. 

And  I  would  say  that  the  most  recent  example  of  that  was  this 
60-percent  rule  where  there  is  absolutely  no  provision  in  the  Con- 
stitution for  a  simple  majority  voting  to  impose  a  rule  that  dimin- 
ishes the  value  of  my  vote,  and  yet  a  substantial  majority  of  the 
Members  of  Congress  just  last  week  proceeded  full  speea  ahead. 
This  is  aside  from  the  constitutional  amendment  which  I  under- 
stand if  it  is  passed,  constitutionally,  you  could  diminish  my  vote. 

But  by  rule,  by  rule  of  the  House,  many  of  the  individuals  knew 
full  well  that  the  vote  they  were  taking  was  unconstitutional,  so  I 
simply  don't  have  that  kind  of  faith  that  you  have  expressed,  and 
I  am  going  to  have  trouble  with  this  amendment,  and  even  more 
trouble  with  it  because  it  requires  the  supermajority  because  basi- 
cally what  you  are  doing  is  saying  a  majority  of  my  colleagues  here 
can  impose  a  supermajority  on  me,  and  I  think  that  has  the  effect 
of  diminishing  the  value  of  my  vote. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  Ohio,  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

I  really  appreciate  the  chairman  coming  to  testify  today  on  this 
and  to  share  your  specific  thoughts  with  respect  to  this  constitu- 
tional amendment.  I  wanted  to  just  make  a  couple  of  observations, 
and  I  had  one  question,  but  if  I  could  make  a  couple  of  observations 
regarding  the  remarks  of  the  gentleman  from  South  Carolina  who 
previously  spoke.  Our  Founding  Fathers,  Madison  in  particular, 
made  it  very  clear  that  ultimately,  if  we  do  not  have  men  and 
women  who  take  seriously  the  commission  of  their  responsibilities. 
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duties  and  obligations  to  the  people  that  they  represent,  that  we 
really  have  no  reason  to  be  particularly  hopeful  about  the  outcomes 
that  will  result  from  this  Government.  Ultimately,  if  you  have  bad 
people  governing,  you  will  have  bad  results,  regardless  of  how  pris- 
tine the  Constitution  may  be. 

So  this  issue  of  thumbing  one's  nose  at  the  Constitution  ulti- 
mately becomes  a  question  of  two  things,  and  right  at  the  crux  of 
it  is  whether  you  believe  that  the  people  who  are  elected  to  rep- 
resent— that  is  the  men  and  women  who  are  elected  to  represent 
the  people — are  going  to  discharge  their  duties  and  obligations  in 
a  faithful  way. 

What  I  would  point  out  to  the  gentleman  from  South  Carolina  is 
that  in  fact  article  I,  section  8  of  the  Constitution  states  that  the 
Congress  shall  have  the  power  to  lay  and  collect  taxes,  duties  im- 
posed and  excises,  et  cetera,  et  cetera,  and  it  is  silent  on  the  issue 
of  how  and  on  the  issue  of  whether  that  shall  be  done  by 
supermajority.  But  the  Constitution  is  very  clear  in  article  I  that 
only  Representatives  shall  have  a  vote  on  the  floor  of  the  House  of 
Congress.  However,  we,  the  103d  Congress,  quite  clearly  abrogated 
and  repudiated  the  Constitution  of  the  United  States  on  the  very 
first  day  of  the  103d  Congress. 

Mr.  Watt.  Will  the  gentleman  yield? 

Mr.  Hoke.  Yes,  I  will  yield. 

Mr.  Watt.  Just  for  the  purpose,  I  am  not  engaging  in  a  dialog 
with  you,  but  for  the  purpose  of  clarifying  the  fact  that  I  am  not 
from  South  Carolina,  and  we  feel  strongly  about  that  in  our  part 
of  the  country. 

Thank  you. 

Mr.  Hoke.  Oh,  North  Carolina. 

Mr.  Hyde.  Yes,  but  you  are  from  Carolina. 

Mr.  Hoke.  I  appreciate  that  clarification  and  deeply  apologize  to 
the  gentleman  from  North  Carolina.  But  I  do  think  it  is  important 
to  point  out,  that  different  eyes  see  these  things  in  very,  very  dif- 
ferent ways.  However,  there  is  nothing  in  the  Constitution  that 
speaks  to  the  question  of  supermajorities,  yet  the  Constitution  is 
very  clear  on  the  question  of  who  snail  vote.  My  quick  question  for 
you,  Mr.  Chairman,  has  to  do  with  how  many  years  you  would  am- 
ortize the  amount  over  the  balance,  I  guess? 

Mr.  Archer.  Well,  what  I  have  in  my  proposal  is  a  5-year  period. 
I  am  not  wedded  to  that,  and  if  the  committee  were  to  pursue  this 
and  feel  there  was  merit  to  it,  if  you  wanted  to  use  a  different 
number  of  years  and  certainly  that  would  be  acceptable  to  me.  I 
just  have  the  concern  that  this  discipline  relative  to  the  debt  can 
De  overridden  and  will  be  overridden  as  an  ex-post-facto  type  thing 
as  it  always  has  been  before  if  in  fact  the  debt  increases,  and  we 
should  do  everything  we  can  to  pin  down  the  amount  of  the  debt 
and  overcome  tne  frailties  of  human  nature. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  The  gentleman  from  Virginia,  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

Mr.  Archer,  we  are  delighted  to  have  you  here  today.  Something 
you  didn't  touch  on  in  your  comments  that  I  would  like  to  have  the 
benefit  of  your  thoughts  on.  Earlier  today,  we  heard  from  Dr.  Wil- 
liam Niskanen  of  the  Cato  Institute.  He  has  a  balanced  budget 
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amendment  that  is  somewhat  different  and  addresses  the  concern 
that  many  of  us  have  regarding  unfunded  mandates  that  is  cer- 
tainly one  way  around  a  balanced  budget  requirement.  But  to  ac- 
complish what  some  in  the  Congress  might  feel  the  imperative  of 
the  Congress  would  be  to  simply  impose  a  requirement  on  the 
States  and  localities  that  they  provide  services,  that  the  Congress 
deems  it  appropriate  for  them  to  provide  whether  or  not  they  find 
it  appropriate  to  provide  it.  Certainly  a  lot  of  that  is  being  done. 
A  lot  of  money  that  is  being  spent  right  now  could  be  handled  that 
way.  Do  you  think  it  advisable  to  have  in  this  balanced  budget 
amendment  a  clause  which  would  limit  the  right  of  the  Congress 
to  do  that? 

Mr.  Archer.  I  think  it  is  advisable  that  we  cease  and  desist  on 
the  unfimded  mandate  type  of  approach  which  has  occurred  over 
a  period  of  some  years  now,  but  I  believe  that  the  pressures  that 
will  come  to  us  from  our  constituencies  back  home  from  the  Gov- 
ernors and  the  State  legislators  could  very  well  be  adequate  to  off- 
set that  from  a  political  pressure  standpoint. 

Mr.  GooDLATTE.  One  could  argue  that  it  hasn't  been  adequate  in 
the  past. 

Mr.  Archer.  Well,  that  is  true.  It  has  not,  but  we  are  seeing  a 
turnaround  in  that  right  now  today.  You  didn't  see  Governors  talk 
about  unfunded  mandates  until  the  last  2  or  3  years,  and  the  psy- 
chology, the  landscape  is  very,  very  different  today  politically,  I  be- 
lieve. 

It  is  just  a  question  of  how  much  you  want  to  add  to  the  Con- 
stitution. I  think  we  all  agree  that  we  have  got  to  stop  this  process, 
and  that  we  have  got  to  let  the  States  determine  their  own  destiny 
without  our  trying  to  dictate  everything  to  them,  by  having  them 
put  up  the  money,  but  do  you  want  to  add  another  provision  in  the 
Constitution,  that  is  the  question.  You  people  are  all  lawyers  or  I 
think  at  least  almost  all  of  you  are  lawyers  on  this  committee,  and 
so  you  will  have  the  ability  to  determine  whether  you  want  to  add 
something  else  to  the  Constitution. 

Mr.  GooDLATTE.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  I  thank  the  gentleman.  I  want  to  thank  Chairman  Ar- 
cher for  a  very  illuminating  and  helpful  testimony.  I  also  want  to 
thank  the  subcommittee  for  very  diligent  attendance  today.  It  has 
been  a  very  long  day,  but  you  have  all  been  here  and  asked  some 
very  probing  questions,  and  I  think  that  is  to  everybody's  credit.  I 
ask  unanimous  consent 

Mr.  Archer.  Mr.  Chairman,  before  you  finish,  may  I  prevail  on 
the  indulgence  of  the  committee  for  about  30  seconds  on  a  topic 
that  is  not  before  the  committee  today,  and  that  is  a  line-item  veto. 

For  many,  many  years  I  have  pursued  the  line-item  veto.  I  was 
the  original  author,  but  my  approach  was  a  constitutional  amend- 
ment which  the  best  body  of  legal  advice  that  I  could  put  together 
back  in  the  1980's  when  Reagan  asked  me  to  introduce  it  was  that 
it  would  require  a  constitutional  amendment. 

I  know  we  are  going  to  proceed  with  an  enhanced  rescission  ap- 
proach, and  that  is  fine  under  the  contract,  but  I  would  hope  that 
the  committee  would  look  at  some  time  during  the  year  at  a  con- 
stitutional amendment  because  I  fear  that  we  cannot  accomplish 
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the  true  long-term  purpose  of  line-item  veto  simply  through  a  stat- 
utory enhanced  rescission.  Thank  you. 

Mr.  Hyde.  I  thank  the  gentleman  for  his  comment.  I  would  only 
respond  without  expressing  any  opinion  that  we  are  doing  an  awful 
lot  to  the  Constitution.  We  have  term  limits  which  requires  a  con- 
stitutional amendment.  There  are  those  strongly  urging  unfunded 
mandates  take  the  form  not  of  a  statute  but  of  a  constitutional 
amendment.  We  also  have  the  balanced  budget  constitutional 
amendment.  Some  may  say  we  are  loading  up  the  Constitution.  I 
am  not  saying  that  all  of  these  areas  haven't  got  a  meritorious 
claim,  but  I  just  want  to  make  the  point  that  we  might  run  into 
some  resistance  in  terms  of  ratification.  I,  again,  thanK  Chairman 
Archer  and  the  subcommittee. 

I  ask  unanimous  consent  that  statements  from  the  following  or- 
ganizations be  included  in  the  subcommittee's  record:  The  National 
Association  of  Manufacturers,  the  American  Farm  Bureau  Federa- 
tion, and  the  National  Taxpayers  Union,  as  well  as  the  statement 
submitted  by  the  Honorable  Edward  V.  Regan,  former  controller  of 
the  State  of  New  York. 

The  Subcommittee  of  the  Constitution  will  reconvene  tomorrow 
at  10  a.m.  in  room  2237  of  the  Rayburn  Building.  The  witnesses 
will  be  those  called  by  the  Democrat  side  of  the  aisle,  a  list  of 
which  is  at  the  press  table.  So  we  will  have  the  hearing  at  10  in 
room  2237  tomorrow,  and  there  will  be  a  full  markup  Wednesday 
at  9:30  in  this  room  of  H.J.  Res.  1. 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  Thank  vou.  Madam  Ranking  Member. 

The  meeting  stands  adjourned. 

[Whereupon,  at  3:56  p.m.,  the  subcommittee  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Charles  T.  Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde, 
Carlos  J.  Moorhead,  F.  James  Sensenbrenner,  Jr.,  Bob  Goodlatte, 
Martin  R.  Hoke,  John  Conyers,  Jr.,  Patricia  Schroeder,  Melvin  L. 
Watt,  and  Jose  E.  Serrano. 

Also  present:  Robert  C.  Scott,  and  Shelia  Jackson  Lee. 

Staff  present:  Katherine  Hazeem,  counsel;  Kenny  Prater,  clerk; 
and  Betty  Wheeler,  minority  counsel. 

Mr.  Canady.  The  subcommittee  will  come  to  order. 

Today,  we  begin  a  second  day  of  hearings  cii  H.J.  Res.  1,  propos- 
ing a  balanced  budget  amendment  to  the  Constitution  of  the  Unit- 
ed States. 

All  of  today's  witnesses  have  been  called  by  the  minority  mem- 
bers of  the  subcommittee.  We  hope  they  will  be  here.  We  look  for- 
ward to  receiving  their  testimony, 

I  would  like  to  recognize  the  gentlelady  from  Colorado  now  for 
an  opening  statement  if  she  desires. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman. 

I  basically  am  going  to  put  my  statement  in  the  record.  But  we 
had  a  long  hearing  yesterday,  and  one  of  the  things  that  we  found 
out  is  there  are  many,  many  variations  as  to  what  people  really 
think  belongs  in  H.J.  Res.  1.  It  was  almost  like  we  had  a  fast 
amendment  breeder  reactor,  because  I  think  by  the  end  of  the  day 
we  had  five  or  six  different  proposals  that  had  been  brought  for- 
ward or  things  people  felt  should  be  added  to  the  amendment  to 
make  it  better. 

The  real  issue  is  obviously  whether  this  will  make  any  difference. 
And  I  think  the  one  thing  that  we  did  get  a  consensus  on  is  the 
fact  that  passing  this  amendment  is  not  going  to  get  rid  of  the 
debt;  that  the  only  way  to  get  rid  of  the  debt  is  to  vote  against 
spending. 

And  I  think  we  have  to  constantly  keep  that  in  mind.  There  is 
no  easy  way  to  make  this  happen.  You  have  to  stay  right  at  it. 

(147) 
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So  I  thank  you  for  this  second  day  of  hearings  and  I  will  be  inter- 
ested to  see  what  we  can  add  today  to  our  volume  of  knowledge 
that  we  picked  up  yesterday. 

[The  prepared  statement  of  Mrs.  Schroeder  follows:] 

Prepared  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

I  am  very  pleased  that  we  have  the  opportunity,  in  today's  hearings,  to  try  to  an- 
swer some  of  the  troubling  questions  that  were  raised  yesterday  about  the  proposed 
balanced  budget  amendment — or,  as  it  turns  out,  the  five  or  six  proposals  that  we 
heard  about  yesterday. 

The  fact  that  supporters  of  a  balanced  budget  amendment  to  the  Constitution 
brought  forward  so  many  variations  yesterday  is,  in  itself,  proof  that  this  (question 
is  not  as  simple  as  some  proponents  argue. 

One  witness  yesterday  asserted  that  no  one  would  have  standing  to  go  to  court 
on  questions  arising  under  the  balanced  budget  amendment,  and  thus  there  would 
be  no  problem  with  "judicial  mischief  Others  would  say,  if  this  interpretation  is 
correct,  that  there  is  no  enforcement  mechanism,  and  therefore,  this  amendment 
has  everything  to  do  with  rhetoric,  and  nothing  to  do  with  action.  Others  have  as- 
serted that  the  amendment  invites  significant  judicial  intervention  in  budgetary 
matters,  and  that  is  an  issue  we  need  to  explore  thoroughly  before  we  vote  on  this 
matter. 

In  the  last  week,  we  have  heard  the  Majority  Leader  assert  that  the  pain  this 
amendment  would  cause  is  so  great  that  "knees  would  buckle"  if  the  specifics  were 
known,  and  thus,  members  of  Congress,  the  state  legislatures,  and  the  public  cannot 
be  told  the  details  about  how  the  budget  would  be  oalanced.  Yesterday's  witnesses 
spoke  little,  if  at  all,  about  the  pain  this  amendment  might  inflict,  and  the  Speaker 
was  quoted  as  saying  that  no  cuts  are  necessary  at  all— just  a  restraint  on  growth. 
The  Director  of  the  Office  of  Management  and  Budget,  Dr.  Rivlin,  told  us  that  this 
point  of  view  ignores  the  reality  oT  the  rate  of  growth  in  Medicare  and  Medicaid, 
not  as  a  result  of  higher  benefits,  but  as  a  result  of  eligibility  numbers  and  increases 
in  medical  costs. 

We  have  also  been  told,  "Just  have  patience,  and  we  will  tell  you  the  details 
later."  Yet,  we  are  being  asked  to  proceed  to  a  markup  and  committee  vote  tomor- 
row. Is  this  Alice  in  Wonderland?  "No,  no,  said  the  Queen:  Sentence  first,  verdict 
afterwards."  I  am  sure  I  speak  for  many  of  my  colleagues  when  I  say  that  it  is  not 
acceptable  to  vote  tomorrow  and  get  the  details  necessary  to  inform  that  vote  on 
some  later  date.  As  Alice  replied  to  the  Queen,  "Stuff  ana  nonsense."  Why  are  we 
rushing?  Amending  the  Constitution  is  a  profound  step,  not  to  be  taken  lightly  or 
with  inadequate  ituormation. 

We  are  all  entitled  to  know  the  details  of  what  a  balanced  budget  amendment  will 
do  in  terms  of  budget  cuts  and  tax  increases.  The  American  people  want  a  balanced 
budget,  but  not  at  any  cost.  Let's  know  what  the  cost  will  be,  and  then  we  can  intel- 
ligently assess  whether  it's  worth  the  price  the  American  people  will  pay. 

So  I  welcome  today's  witnesses  in  tne  hope  that  we  will  be  able  to  assess  the  im- 
plications of  these  proposals. 

Mr.  Canady.  Thank  you. 

Our  first  panel  will  consist  of  four  distinguished  Members  of 
Confess.  We  will  recognize  now  the  Honorable  Robert  Wise.  He  is 
in  his  seventh  term  representing  the  Second  District  of  West  Vir- 
ginia. He  just  completed  serving  a  6-year  term  on  the  House  Budg- 
et Committee. 

STATEMENT  OF  HON.  ROBERT  E.  WISE,  JR.,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  WEST  VIRGINIA 

Mr.  Wise.  Thank  you  very  much,  Mr.  Chairman,  members  of  the 
committee. 

I  come  to  offer  another  proposal  on  the  balanced  budget  amend- 
ment. Let  me  just  note  that  the  easiest  vote  that  any  of  us  will  cast 
is  for  the  balanced  budget  amendment.  The  toughest  vote  is  for  one 
that  comes  right  after  it.  It  is  how  you  balance  the  dam  thing.  So 
in  that  spirit  I  offer  a  balanced  budget  proposal  that  I  think  brings 
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some  sense,  rewards  investment,  and  accomplishes  many  of  the 
goals  that  are  set  out. 

I  have  offered  this  before  but  this  version  is  refined  fi*om  past 
years.  I  have  been  working  with  a  number  of  Members  to  put  this 
amendment  together.  We  introduced  it  yesterday  with  six  cospon- 
sors,  and  I  expect  more  to  come  on  shortly. 

Basically  my  legislation  is  a  positive,  responsible  alternative  and 
models  the  way  families  plan  their  budgets  as  well  as  the  way 
States  do  their  budgets. 

My  amendment  differs  from  H.J.  Res.  1  in  several  ways.  First  of 
all,  my  amendment  distinguishes  between  operating  costs  and  long- 
term  investments.  Highways,  Federal  salaries,  health  benefits  and 
foreign  aid,  these  are  all  Federal  programs  paid  by  taxes  and  bor- 
rowing, but  unfortunately  they  are  all  accounted  for  in  the  same 
way. 

All  borrowing  is  not  created  equal.  Borrowing  for  physical  infra- 
structure can  be  justified  if  it  pays  for  itself  in  the  long  run  by  in- 
creasing the  Nation's  wealth  and  capacity  for  future  economic  ex- 
pansion. Borrowing  to  meet  the  day-to-day  expenses  of  government 
cannot  be  justified  in  that  way. 

Businesses  know  the  difference  in  borrowing.  States  know  the 
differences  in  borrowing,  which  is  why  every  State  has  some  form 
of  capital  budgeting  maybe  in  the  form  of  borrowing  and  issuing 
bonds,  whatever  it  is. 

There  is  only  one  governmental  entity  that  I  am  aware  of  that 
does  not  recognize  capital  expenditures  in  this  way,  and  it  is  the 
Federal  Government. 

Businesses  realize  that  you  can  spread  the  cost  of  something  over 
the  life  of  an  asset  if  you  recognize  economic  return  from  it. 

So  those  who  say  that  the  Federal  Government  should  balance 
its  budget  the  way  every  family  does,  my  legislation  is  for  you, 
then,  because  families  also  recognize  capital  expenditures.  No  fam- 
ily ever  balances  its  budget  in  the  classic  sense.  We  balance  our 
budgets  because  we  recognize  that  we  have  operating  expenses  but 
we  also  know  that  we  have  to  borrow  for  our  homes,  for  our  cars, 
and  most  importantly,  we  borrow  for  our  children's  educations.  So 
capital  budgeting  is  an  integral  part  of  this. 

I  might  add,  last  year's  amendment  that  I  offered  on  the  floor 
had  a  capital  budgeting  provision  to  be  defined  by  later  Congresses. 
That  provision  was  attacked  by  some  who  said  that  it  was  too 
loose.  So  we  have  refined  it  this  time  and  narrowed  it  to  physical 
infrastructure  in  which  you  can  measure  in  economic  return. 

Second,  my  amendment  protects  seniors  and  stops  the  Social  Se- 
curity shell  game  by  taking  Social  Security  out  of  the  budget.  I  be- 
lieve I  have  heard  everyone  make  statements  that  Social  Security 
will  not  be  touched.  Fine.  Let's  guarantee  it.  Social  Security  is  out. 
That  would  be  part  of  my  amendment  as  well. 

Third,  our  amendment  is  tougher  than  the  other  alternatives  in 
permitting  waivers.  It  allows  deficit  spending  in  only  two  limited 
circumstances,  war  and  recession.  Recession  is  defined  as  two  quar- 
ters of  negative  gprowth.  Under  my  amendment,  the  Federal  Grov- 
ernment  may  never,  emphasize  never — run  annual  deficits  except 
in  times  of  imminent  threat  to  the  Nation's  security  or  two  quar- 
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ters  of  negative  growth,  which  both  are  subject  to  approval  by  a 
majority  in  both  Houses. 

All  of  us  agree  the  budget  deficit  should  be  reduced.  I  believe  my 
proposal,  particularly  that  dealing  with  capital  budgeting,  which 
recognizes  investment,  encourages  investment,  distinguishes  be- 
tween consumption  and  investment,  is  an  important  asset  and  I 
would  hope  this  committee  would  make  it  part  of  any  balanced 
budget  amendment. 

I  thank  the  panel. 

[The  prepared  statement  of  Mr.  Wise  follows:] 

Prepared  Statement  of  Hon.  Robert  E.  Wise,  Jr.,  a  Representative  in 
Congress  From  the  State  of  West  Virginia 

Mr.  Chairman,  Members  of  the  Committee,  I  want  to  thank  you  for  the  oppor- 
tunity to  testify  before  you  today  about  the  balanced  budget  amendment  which  I 
have  offered  and  the  importance  of  moving  toward  a  federal  capital  budget. 

Yesterday,  I  reintroduced  the  legislation  I  sponsored  last  Congress  to  balance  the 
budget  by  2002.  My  legislation  is  a  positive,  responsible  alternative  to  HJ.  Res.  1 
and  offers  an  approach  that  is  modeled  after  the  way  families  plan  their  budgets 
and  the  budgeting  practices  used  in  all  of  our  states. 

My  amendment  is  different  from  H.J.  Res.  1  in  several  ways.  First,  my  amend- 
ment distinguishes  between  operating  costs  and  long-term  investments.  Highways, 
federal  salaries,  health  benefits  and  foreign  aid,  which  are  all  examples  of  federal 
programs  that  are  paid  for  through  taxes  and  borrowing,  are  currently  accounted 
for  in  basically  the  same  way.  But  all  borrowing  is  not  created  equal.  Borrowing  for 
physical  infrastructure  can  be  justified  if  it  pays  for  itself  in  the  long  run  by  increas- 
ing the  nation's  wealth  and  capacity  for  future  economic  expansion.  Borrowing  to 
meet  the  day-to-day  expenses  of  government  cannot. 

Businesses  know  the  difference  between  borrowing  to  consume  and  borrowing  to 
invest.  Borrowing  is  a  smart  move  when  the  money  is  used  to  finance  productive 
investments  that  help  a  business  modernize  its  equipment,  expand  and  become 
more  profitable.  But  borrowing  money  to  pay  salaries  or  executive  bonuses  or  to 
send  employees  to  expensive  conferences  rather  than  to  modernize  would  be  foolish. 

Proponents  of  HJ.  Res.  1  say  that  the  federal  government  should  balance  its 
budget  the  way  every  family  must  balance  its  budget.  My  legislation  does  iust  that. 
If  we  look  at  the  way  a  family  budgets,  we  see  that  monthly  budgets  are  oalanced, 
but  long-term  investments  are  something  worth  borrowing  for.  For  example,  a  fam- 
ily will  not  borrow  to  pay  grocery  bills,  out  would  not  hesitate  to  borrow  to  buy  a 
home  or  send  a  child  to  college.  The  Congress  also  needs  to  distinguish  between  a 
dollar  spent  and  a  dollar  invested. 

Secondly,  my  amendment  protects  seniors  and  stops  the  Social  Security  shell 
game  by  taking  Social  Security  out  of  the  budget.  Even  though  it  is  supposed  to  be 
an  independent,  self-financing  program.  Social  Security  and  its  annual  surplus  have 
been  added  to  the  budget  year  after  year  to  make  the  real  deficit  look  smaller.  This 
threatens  our  senior  citizen's  economic  security.  My  amendment  will  take  this  pro- 
gram out  of  the  budget  and  prevent  the  gutting  of'^the  Social  Security  Trust  Fund. 

Finally,  my  amendment  is  tougher  than  the  other  alternatives.  It  allows  deficit 
spending  in  only  two  limited  circumstances:  war  and  recession.  Under  my  amend- 
ment the  federal  government  may  NEVER  run  annual  deficits  except  in  times  of 
imminent  threat  to  the  nation's  security  or  two  consecutive  quarters  of  negative 

B-owth,  both  circumstances  are  subject  to  approval  by  a  majority  vot«  in  both 
ouses. 

AU  of  us  agree  that  the  budget  deficit  must  be  reduced,  but  the  United  States 
must  also  continue  to  make  investments  that  are  critical  to  future  economic  growth. 
Rather  than  going  from  crisis  to  crisis,  the  federal  government  should  have  an  insti- 
tutionalized system  of  long-term  investment  planning.  Adopting  a  federal  capital 
budget  would  provide  such  a  mechanism. 

Mr.  Chairman,  Members  of  the  Committee,  this  is  a  time  of  fundamental  change 
in  the  way  government  serves  the  people.  In  order  to  be  more  responsive  to  tax- 
payers' needs  and  more  responsible  with  taxpayers'  money,  I  believe  the  federal  gov- 
ernment should  reform  its  budgeting  to  distinguish  between  consumption  and  in- 
vestment. Adopting  a  balanced  budget  amendment  which  includes  a  capital  budget 
would  begin  to  effect  this  critical  change  and  I  hope  you  will  seriously  examine  and 
ultimately  endorse  this  important  budget  reform. 
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Mr.  Canady.  Thank  you,  Congressman  Wise. 

I  would  now  like  to  recognize  the  Honorable  Richard  Grephardt, 
the  minority  leader  of  the  U.S.  House  of  Representatives.  He  is  in 
his  10th  term  representing  the  Third  District  of  Missouri. 

We  are  very  happy  you  can  be  with  us  today. 

STATEMENT  OF  HON.  RICHARD  A.  GEPHARDT,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Mr.  Gephardt.  Thank  you,  Mr.  Chairman.  It  is  an  honor  to  be 
here  and  I  appreciate  the  opportunity. 

I  have  written  testimony  that  I  would  ask  would  be  made  part 
of  the  record.  And  I  would  like  to  cut  that  down  and  do  it  extempo- 
raneously and  communicate  with  you  that  way  for  a  moment,  and 
then  we  can  go  to  questions,  if  that  would  be  OK, 

Mr.  Canady.  Without  objection,  so  ordered. 

Mr.  Gephardt.  Thank  you  very  much,  Mr.  Chairman. 

Let  me  first  say  that  this  is  an  issue  that  we  have  all  talked 
about,  many  of  us,  on  msmy  occasions.  It  is  not  a  new  issue,  but 
it  is  a  very  important  issue,  and  one  that  I  know  we  all  want  to 
do  carefully. 

When  we  talk  about  amending  the  Constitution,  it  is  not  that  it 
should  never  be  amended.  No  one  ever  said  that  or  intended  that. 
But  when  we  amend  it,  when  we  send  something  to  the  States,  it 
is  critically  important  tnat  it  be  carefully  done  with  an  eye  toward 
what  will  actually  happen  over  the  next  2  and  400  years. 

Let  me  first  say  that  we  are  going  to  have  an  intense  debate,  I 
assume,  and  we  always  do,  on  whether  or  not  to  amend  for  this 
purpose.  And  if  the  decision  is  to  amend,  what  the  amendment 
should  say. 

I  have  always  thought  that  a  balanced  budget,  to  go  to  the  sub- 
stance for  a  moment,  is  something  that  we  ought  to  achieve  in  most 
years.  That  is  the  economic  belief  that  I  come  from. 

Unfortunately,  over  the  last  20  or  30  years,  what  used  to  be  a 
presumption  for  a  balanced  budget  has  become  a  presumption  for 
an  unbalanced  budget.  And  that  is  why,  of  course,  there  is  so  much 
discussion  about  putting  a  requirement  in  the  Constitution. 

I  have  authored,  help  author,  and  voted  for  amendments  like  I 
am  sure  my  colleagues  have  probably  talked  about  today,  that  put 
a  presumption  in  the  Constitution  oi  a  balanced  budget,  but  do  not 
require  a  supermajority  to  unbalance  the  budget.  And  it  is  on  that 
important  issue  that  a  lot  of  us  will  disagree. 

I  could  vote  and  would  vote  for  a  balanced  budget  amendment 
that  does  not  require  a  supermajority  to  have  an  unbalanced  budg- 
et. Why  do  I  say  that?  I  just  don  t  think  we  can  operate  the  country 
on  supermajorities.  I  think  the  country  ought  to  be  operated  on  ma- 
jorities. 

I  think  it  is  worth  putting  something  in  the  Constitution  because 
you  create  a  new  presumption.  The  presumption  becomes  we  ought 
to  have  a  balanced  budget.  And  then  you  have  got  to  go  get  a  ma- 
jority vote  in  the  Congress,  which  is  hard  to  do,  to  unbalance  it. 
So  I  think  that  may  be  worth  undoing. 

Second  of  all,  I  agree  with  my  friend  from  West  Virginia.  We 
really  have  to  seriously  consider  what  we  want  included  in  this  dis- 
cussion. Do  we  really  want  Social  Security  in  it?  It  is  a  trust  fund. 


152 

It  has  an  isolated  tax.  We  have  a  contract  with  the  people  who  are 
recipients. 

We  may  have  to  change  Social  Security.  But  I  sure  don't  want 
to  change  it  based  on  some  other  failure  in  the  budget.  I  would  be 
willing  to  change  it  as  we  have  twice  since  I  have  been  here,  be- 
cause the  system  is  not  working  right.  Something  went  wrong  that 
we  didn't  expect  to  go  wrong,  and  we  needed  to  fix  it,  and  we  did 
it.  But  that  was  because  of  Social  Security,  not  because  we  spent 
too  much  on  defense  or  on  something  else. 

So  I  think  we  have  got  to  seriously  consider  what  should  be  ex- 
empted. I  am  sure  military  retirees  will  give  a  similar  argument 
and  so  on. 

But  let  me  go  to  another  issue  before  I  close,  and  that  is,  my 
great  hope  is  that  whatever  we  decide  upon,  and  we  well  may  de- 
cide to  have  a  balanced  budget  amendment,  I  hope  two  things. 
One,  that  we  do  not  also  include  a  supermajority  for  taxes. 

If  we  get  into  this  supermajority  business,  I  don't  know  where  it 
ends.  We  will  all  have  something  we  want  to  have  a  supermajority 
for.  Somebody  will  want  a  supermajority  to  cut  Social  Security. 
Somebody  will  want  a  supermajority  to  cut  Head  Start,  and  on  and 
on  and  on. 

There  is  no  end  to  this.  Once  we  decide  that  the  majority  cannot 
rule  in  this  country  because  things  haven't  worked  out  right,  there 
is  no  end  to  where  we  go.  So  I  hope  we  don't  include  taxes.  I  think 
that  is  taking  us  further  down  a  road  we  don't  need  to  go  down. 

But  let  me  go  to  my  final  point.  I  hope  whatever  we  pass,  before 
we  send  it  to  the  States,  we  require  the  Congress  to  pass  a  bal- 
anced-budget budget.  No  pig  in  a  poke.  No  hiding  the  ball.  No  mak- 
ing the  easy  phrase  without  putting  the  hard  specifics  in  front  of 
the  American  people  before  they  vote,  as  they  will  in  the  States, 
on  whether  or  not  they  want  to  do  this. 

This  budget  over  7,  8  years,  whatever  it  takes  us  to  do  it,  has 
real  consequences  in  people's  real  lives.  And  they  deserve  to  know 
before  their  State  representatives  vote  on  it  what  this  is  going  to 
mean  in  their  life. 

All  of  us  want  the  budget  balanced  in  most  years.  I  don't  know 
that  you  will  get  any  disagreement  on  that.  But  the  devil  is  in  the 
details.  And  we  ought  to  be  honest  with  people.  We  have  got  to  be 
straight  with  people.  And  they  have  to  know  really  what  this 
means. 

They  may  well  decide  they  still  want  it.  But  if  they  decide  in  the 
face  of  the  facts,  then  you  have  got  something  that  can  work.  But 
if  we  just  hide  the  ball  and  force  this  baby  through  and  then  people 
wake  up  3  years  from  now  and  say,  "Hey,  I  didn't  know  it  meant 
that,"  we  are  going  to  have  a  political  problem  in  the  country.  We 
can't  do  that.  We  have  got  to  be  straight  with  people.  And  I  would 
hope  that  as  this  goes  to  the  States,  before  it  goes  to  the  States, 
that  gets  laid  out. 

I  thank  you  for  your  attention.  It  has  been  an  honor  to  be  here. 
I  know  you  are  working  hard  and  taking  this,  as  you  always  do, 
very,  very  seriously,  and  you  are  going  to  do  the  best  job  you  can. 
I  look  forward  to  working  with  you. 

[The  prepared  statement  of  Mr.  Gephardt  follows:] 


153 

Prepared  Statement  of  Hon.  Richard  A.  Gephardt,  a  Representative  in 
Congress  From  the  State  of  Missouri 

Chairman  Canady  and  members  of  the  subcommittee,  I  thank  you  for  this  oppor- 
tunity to  testify  this  morning,  to  talk  about  the  Balanced  Budget  Amendment  that 
has  been  proposed  as  part  of  the  Republican  "Contract  With  America." 

And  let  me  begin  by  saying  that  when  we  talk  about  tacking  amendments  onto 
the  United  States  Constitution — when  we  talk  about  amending  the  careful  and  con- 
sidered work  of  our  founding  fathers — we're  talking  about  something  that  goes  far 
beyond  partisan  politics,  or  even  contemporsuy  economics. 

We're  reaUy  teOking  about  the  most  sacred  responsibility  we  have  as  lawmakers: 
to  ensure  that  the  document  that  has  steered  our  ship  of  state  for  more  than  two 
centuries  continues  to  advance  the  goals  we  share  as  a  nation:  fairness,  openness, 


and  opportunity  for  all. 
Thars  why  I  a 


am  so  pleased  that  this  crucial  Constitutional  question  comes  before 
the  new  Chairman  ana  members  of  the  Judiciary  Subcommittee  on  the  Constitution. 
Chairman  Canady — we  may  not  always  agree  on  matters  of  policy.  But  I  know  that 
you  legislate  from  a  deep  commitment  to  Doth  the  letter  and  spirit  of  the  Constitu- 
tion. Tliat  commitment  is  an  inspiration  to  our  entire  Congress. 

I  want  to  begin  with  a  simple  analogy.  Because,  to  many  Americans,  calls  for  a 
balanced  federal  budget  seem  almost  self-evident.  Who  doesn't  want  a  balanced 
budget? 

In  many  ways,  our  federal  deficit  is  like  a  family  with  a  large  mortgage  on  their 
home.  Maybe  they  didn't  make  the  very  best  decisions  when  they  chose  their 
home — maybe  they  could  have  found  a  sUgntly  cheaper  one,  or  spent  less  on  the  ren- 
ovation. But  the  fact  is,  they  went  into  debt  to  make  an  investment  that  they  felt 
was  important. 

No  one  Ukes  debt.  No  one  likes  to  make  interest  payments  on  that  debt.  I've  done 
it;  and  for  those  of  you  who  haven't,  I  can  assure  you  it's  no  fun  at  aU. 

So  in  many  ways,  a  balanced  budget  amendment  is  a  way  of  sajong:  let's  speed 
up  those  mortgage  payments,  and  put  an  end  to  the  debt,  once  and  for  all.  That's 
a  worthy  goal. 

That's  why  I  support  a  balanced  budget,  as  do  most  Democrats — ^because  I  think 
we  should  stop  mortgaging  our  children's  future.  I'm  proud  that  the  Democratic 
103rd  Congress  passed  the  largest  deficit  reduction  package  in  history — without  a 
single  Republican  vote.  It  was  a  500-billion-dollar  down  payment  towards  getting 
our  fiscal  nouse  in  order. 

But  the  cpiestion  isn't  whether  we  pay  off  that  mortgage — on  that  we  all  agree. 
The  question  is  how  we  do  it.  K  it  means  skipping  a  vacation,  or  using  your  spend- 
ing money  more  efficiently,  or  tightening  your  belt  here  and  there — then  it's  worth 
it. 

But  if  it  means  you  can't  feed  your  children;  or  care  for  a  sick  grandmother;  or 
fix  a  leaky  roof-— rd  like  to  meet  a  family  that  would  actually  say:  the  mortgage 
comes  first,  the  family  comes  last. 

That's  my  point  about  the  Balanced  Budget  Amendment.  I  support  it.  If  it's  draft- 
ed properly,  I  intend  to  vote  for  it. 

But  the  question  isn't  whether  we  do  it,  it's  how  we  do  it.  And  frankly,  that's  what 
disturbs  me  about  the  Republican  proposal. 

Democrats  don't  want  to  shoot  down  the  proposal.  Many  of  us  have  voted  for  bal- 
anced budget  amendments  in  the  past.  I've  even  proposed  them  in  the  past. 

But  when  we  say:  how  will  you  balance  the  Tbudget,  the  Republicans  squirm  in 
their  seats.  When  we  say:  what  gets  cut,  and  whose  belt  gets  tightened,  they  change 
the  topic  altogether. 

House  Republican  Leader  Dick  Armey  said  this  weekend  that  if  the  people  knew 
what  his  Balanced  Budget  proposal  really  meant,  they  wouldn't  like  it.  Congress's 
"knees  [would]  buckle."  The  Amendment  would  die  a  quick  and  painless  death  on 
the  House  floor. 

But  Democrats  say:  we're  not  signing  this  contract  until  you  show  us  the  fine 
print.  We  don't  believe  in  cloak-and-dagger  public  policy. 

The  people  have  a  ridht  to  ask:  Is  there  some  hidden  agenda  here?  Is  this  a  veiled 
attack  on  Social  Security  or  Medicare,  which  both  the  Speaker  and  the  Republican 
Leader  have  threatened  in  the  past?  Is  there  some  reason  they  don't  want  to  bal- 
ance the  budget  in  the  plain  light  of  day?  If  so,  we  need  to  know— before  we  sign 
on  the  dotted  line. 

That's  why  Senate  Democratic  Leader  Tom  Daschle  and  I  are  introducing  the 
Honest  Budget  bill  in  both  the  House  and  the  Senate  this  week.  It's  a  bill  that  re- 
quires the  Republicans  to  be  honest  with  the  American  people — ^to  tell  us  exactly 
how  they  would  balance  the  budget. 
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Under  our  proposal,  before  a  Balanced  Budget  Constitutional  Amendment  can  be 
sent  to  the  states  for  debate,  Congress  must  pass  a  plan  to  show  exactly  how  it 
would  balance  the  budget. 

Following  its  passage.  Congress  would  have  to  present  an  actual  balanced  budget 
plan  with  reconciliation  instructions — a  cletir,  line-by-line  accounting  of  how  they 
would  achieve  a  balanced  budget  over  the  proposed  seven-year  period. 

Our  states  have  a  right  to  know — and  our  people  have  a  right  to  know.  It's  really 
a  question  of  political  courage.  And  I  believe  Democrats  have  demonstrated  that 
courage  by  the  tough  cuts  we  have  made  to  reduce  the  deficit  in  the  past  two  years. 

Democrats  won't  delay  a  vote  on  the  Balanced  Budget  Amendment  for  a  moment. 
But  neither  will  we  allow  them  to  balance  the  budget  on  the  backs  of  working  peo- 
ple and  senior  citizens  behind  closed  doors.  If  the  Republicans  are  serious  about  oal- 
ancing  the  budget — let  them  lay  their  cards  on  the  table,  and  let  the  p>eople  be  the 
judge. 

You  see,  in  addition  to  the  question  of  honesty,  there's  the  question  of  history.  At 
the  dawn  of  the  1980's,  many  claimed  we  could  give  huge  tax  breaks  to  the  wealthy, 
enact  massive  defense  increases,  and  balance  the  federal  budget  at  the  same  time. 
The  rhetoric  didn't  come  close  to  the  reality.  Trickle  down  economics  raised  taxes 
on  the  middle  class,  exploded  the  deflcit,  and  devastated  our  economy. 

The  Honest  Budget  Bill  is  about  government  putting  its  money  where  its  mouth 
is.  To  do  that,  we  don't  need  a  team  of  creative  consultants.  We  don't  need  to  toss 
around  a  nerf  ball,  or  play  a  bunch  of  word  games. 

Like  a  family,  we  need  only  to  sit  down  together,  and  lay  out  the  options  that 
are  before  us. 

Like  a  family,  we  need  a  plain  accounting  of  our  debt  and  our  expenses  before 
we  start  making  choices  that  could  have  huge  consequences  for  the  future. 

And  like  a  famUy,  we've  got  to  trust  each  other  enou^  to  abandon  the  stealth 
tactics,  the  hidden-agenda  politics  of  this  Amendment,  and  have  a  real  and  honest 
debate.  And  Fm  pleased  that  we're  beginning  that  debate  in  this  very  subconunittee. 

In  that  spirit.  Chairman  Canady,  Fm  happy  to  take  questions  from  you  and  the 
members  of^your  committee. 

Mr.  Canady.  Thank  you  very  much. 

Now  I  will  recognize  Representative  Karen  McCarthy.  She  is  a 
new  Member  from  Kansas  City,  MO,  representing  the  Fifth  District 
of  Missouri. 

Thank  you  for  being  here. 

STATEMENT  OF  HON.  KAREN  McCARTHY,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MISSOURI 

Ms.  McCarthy.  Thank  you,  Mr,  Chairman  and  Ranking  Demo- 
crat Schroeder.  I  am  delighted  that  my  first  opportuniW  to  testify 
before  a  congressional  committee  is  indeed  your  panel,  1  know  this 
is  an  important  issue  for  us  in  the  Congress  and  for  all  America. 

I  come  to  you  with  some  experience  with  regard  to  the  budget 
having  served  18  years  in  the  Missouri  House  of  Representatives, 
for  12  years  the  chair  of  the  Ways  and  Means  Committee  there, 
and  a  senior  member  on  the  Budget  Committee,  and  also  as  presi- 
dent of  our  National  Conference  of  State  Legislatures.  The  Na- 
tional Conference  has  sent  you  language  previously  with  regard  to 
balancing  the  budget,  and  I  wanted  to  visit  with  you  about  that 
language  this  morning. 

It  reads  that  "except  as  necessary  to  enforce  obligations  to  indi- 
viduals under  amendments  to  this  Constitution,  Congress  shall  not 
impose  any  obligations  upon  the  States  without  providing  the  funds 
necessary  for  compliance,  nor  shall  Congress  impose  any  conditions 
upon  spending  grants  to  the  States  unless  such  conditions  are  nec- 
essary to  specify  the  manner  in  which  the  funds  are  expended." 

Mr.  Chairman,  this  language  I  would  like  for  the  committee  to 
consider  as  it  marks  up  the  bill.  I  think  it  is  essential  because  as 
we  at  the  Federal  level  move  toward  a  balanced  Federal  budget, 
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this  could  mean  more  unfunded  mandates  for  the  States,  and  there 
are  concerns  with  regard  to  Federal  moneys  for  Medicaid,  aid  to 
families  with  dependent  children,  perhaps  a  concern  that  the  Fed- 
eral Grovemment  might  move  toward  having  the  States  pick  up  all 
costs  for  new  environmental  or  social  programs,  certainly  concern 
that  anv  sharing  that  is  done  or  any  balancing  that  would  be  done 
not  be  done  on  the  backs  of  State  budgets. 

During  my  campaign,  Mr.  Chairman,  I  told  my  constituents  that 
I  support  a  balanced  budget.  I  did  so  for  18  years  in  the  Missouri 
House,  and  I  think  Congress  should  be  required  to  do  so  as  well. 
And  I  intend  to  keep  my  promise  to  my  constituents.  They  expect 
nothing  less.  But  that  does  not  mean  that  I  will  patiently  just  vote 
in  favor  of  whatever  measure  is  put  before  me. 

Mr.  ChairmEm,  we  must  proceed  with  caution  and  careful  analy- 
sis when  we  are  amending  our  Constitution.  And  I  believe,  as  did 
Madison  when  he  wrote  in  the  Federalist,  "It  will  be  of  little  avail 
to  the  people,  that  the  laws  are  made  by  men  of  their  own  choice, 
if  the  laws  be  so  voluminous  that  they  cannot  be  read,  or  so  inco- 
herent that  they  cannot  be  understood;  if  they  be  repealed  or  re- 
vised before  they  are  promulgated,  or  undergo  such  incessant 
changes  that  no  man,  who  knows  what  the  law  is  today,  can  guess 
what  it  will  be  tomorrow." 

I  agree  that  the  current  congressional  budget  decisionmaking 
process  shortchanges  the  welfare  of  future  generations  in  favor  of 
current  generations,  and  the  only  way  to  achieve  a  more  appro- 
priate result  is  to  impose  strong  constraints  on  the  process. 

To  encourage  future  economic  growth,  reductions  in  the  Federal 
budget  deficit  must  increase  national  savings  and  investment,  re- 
ducing consumption  without  on  balance  curtailing  high-priority 
government  investment  that  will  minimize  the  impact  of  the  short- 
term  reduction  and  consumption  of  the  private  sector  on  State  and 
local  governments. 

I  thank  you  for  the  opportunitv  to  testify  and  I  look  forward  to 
working  with  you  to  enact  a  balanced  budget  amendment  to  our 
Constitution  that  is  workable  and  enforceable.  And  I  quite  agree 
with  Mr.  Gephardt  that  some  of  the  language  that  currently  exists 
in  the  proposal  before  vou,  especially  with  the  supermajority,  is 
really  inappropriate  to  tne  task  at  hand. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  McCarthy  follows:] 

Prepared  Statement  of  Hon.  Karen  McCarthy,  a  Representative  in  Congress 
From  the  State  of  Missouri 

Thank  you,  chairman  Canady  and  Ranking  Democrat  Schroeder,  for  affording  me 
the  opportunity  to  testily  before  your  committee  today.  I  am  very  pleased  that  my 
first  opportunity  to  testify  before  a  congressional  committee  as  a  Member  of  this 
House  is  before  your  panel. 

The  Judiciary  Committee  has  before  it  a  proposal  that  is  of  keen  interest  to  many 
of  my  constituents  in  Missouri's  Fifth  District  and  to  my  former  colleagues  in  the 
Missouri  Legislature,  where  I  served  for  eighteen  years.  During  that  time,  I  served 
for  twelve  years  as  Chair  of  the  House  Ways  and  Means  Committee,  and  also  served 
as  most  recent  Past  President  of  the  National  Conference  of  State  Legislatures. 

With  these  interests  and  concerns  in  mind,  I  agree  with  the  National  Conference 
of  State  Legislatures'  policy  on  deficit  reduction: 

The  deficit  must  be  reduced  over  a  period  of  time  and  eventually  eliminated. 
Nothing  less  is  at  stake  than  our  viability  as  a  nation; 

The  Qeficit  should  be  reduced  on  a  gradual  but  certain  schedule;  and 
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All  federal  spending  programs,  including  defense,  entitlements,  domestic  dis- 
cretionary, ana  international  programs,  should  be  scrutinized  for  deficit  reduc- 
tion. Domestic  discretionary  programs  should  not  be  subject  to  disproportionate 
spending  cuts. 
The  size  and  increasing  magnitude  of  the  budget  cuts  required  under  the  "Con- 
tract With  America"  raises  the  possibility  that  tax  increases  might  be  part  of  a 
budget  balancing  strategy.  The  National  Conference  of  State  Legislatures'  policy  on 
Federal  tax  increases  to  cut  the  deficit  includes  the  following  principles,  which  I 
share: 

Federal  revenue  decisions  for  purposes  of  reducing  the  deficit  should  not  im- 
pair the  ability  of  states  to  raise  revenue; 

The  federal  government  should  avoid  increases  in  excise  and  gasoline  taxes; 

It  should  protect  the  deductibility  of  state  income  taxes; 

It  should  reject  any  effort  to  impose  a  federal  consumption-based  tax;  and 

The  tax  exempt  status  of  state  and  local  government  bonds  should  be  main- 
tained. 
The  National  Conference  of  State  Legislatures  has  proposed  amendment  language 
to  the  balanced  budget  amendment  measure  before  this  committee,  which  states 
that,  "except  as  necessary  to  enforce  obligations  to  individuals  under  amendments 
to  this  constitution,  congress  shall  not  impose  any  obligations  upon  the  states  with- 
out providing  the  funds  necessary  for  compliance;  nor  shall  congress  impose  any 
conditions  upon  spending  grants  to  the  states  unless  such  conditions  are  necessary 
to  specify  the  manner  in  which  the  funds  are  expended." 

Adoption  of  this  language  is  essential,  due  to  the  fact  that  moving  toward  a  bal- 
anced federal  budget  could  mean  more  unfunded  mandates  for  the  states,  if  Con- 
gress decides  not  to  reduce  program  services  to  matoh  reduced  expenditures.  For  ex- 
ample, reduced  federal  matches  for  state  spending  on  medicaid  or  aid  to  families 
with  dependent  children  would  be  a  simple  way  to  do  this.  It  would  also  be  possible 
for  Congress  to  require  states  to  pay  all  the  costs  of  new  environmental  or  social 
programs.  Another  possibility  would  be  for  the  federal  government  simply  to  dis- 
continue programs,  leaving  it  for  the  states  to  decide  whether  or  not  to  continue  the 
services  tnat  federal  programs  formerly  had  provided.  Any  reductions  in  the  federal 
share  of  funding  for  mandated  programs  would  seriously  increase  the  fiscal  burdens 
on  the  states. 

I  agree  with  the  National  Conference  of  State  Legislatures  that  the  federal  gov- 
ernment should  not  attempt  to  accon^lish  national  goals  through  unfunded  man- 
dates on  state  and  local  governments.  Federal  mandates  should  be  fully  funded.  The 
responsible  reform  of  entitlement  programs  is  necessary.  Capping  federal  entitle- 
ment spending  while  retaining  the  legal  entitlement  obligation  of  the  states,  how- 
ever, is  not  a  realistic  solution.  The  federal  government  should  maintain  its  mateh- 
ing  rate  for  programs  for  which  it  shares  responsibility  with  state  governments. 

During  my  campaign  for  congress  last  year,  I  told  my  constituents  that  I  would 
vote  for  a  balanced  budget  amendment  to  our  Constitution.  In  1983,  the  Missouri 
Legislature  approved  a  resolution  calling  for  a  constitutional  convention  on  a  bal- 
anced federal  budget. 

I  will  keep  my  promise  to  my  constituents.  They  expect  nothing  less.  But  that 
does  not  mean  that  I  will  wait  patiently  just  to  vote  in  favor  of  whatever  measure 
is  put  before  me.  We  must  proceed  with  caution  and  careful  analysis  when  amend- 
ing our  Constitution,  as  Madison,  I  believe,  wrote  in  the  Federalist:  "it  will  be  of 
little  avail  to  the  people,  that  the  laws  are  made  by  men  of  their  own  choice,  if  the 
laws  be  so  voluminous  that  they  cannot  be  read,  or  so  incoherent  that  they  cannot 
be  understood;  if  they  be  repealed  or  revised  before  they  are  promulgated,  or  under- 
go such  incessant  changes  that  no  man,  who  knows  what  the  law  is  today,  can  guess 
what  it  will  be  tomorrow." 

Mr.  Chairman,  I  agree  that  the  current  congressional  budget  decisionmaking  proc- 
ess shortohanges  the  welfare  of  future  generations  in  favor  of  current  generations, 
and  the  only  way  to  achieve  a  more  appropriate  result  is  to  impose  strong  con- 
straints on  the  process.  To  encourage  future  economic  growth,  reductions  in  the  fed- 
eral budget  dencit  must  increase  national  savings  and  investment,  reducing  con- 
sumption without  on  balance  curtailing  high-priority  government  investment  or 
causing  reductions  in  savings  by  either  the  private  sector  or  government  at  all  lev- 
els. 

I  thank  you  for  the  opportunity  to  testify  and  I  look  forward  to  working  with  you 
to  enact  a  balanced  budget  amendment  to  our  constitution  that  is  woricable  and  en- 
forceable. 

Mr.  Canady.  Thank  you. 


157 

We  will  now  recognize  Representative  Stenholm.  He  represents 
the  17th  District  of  Texas.  His  amendment,  to  balance  the  budget, 
has  been  voted  on  in  the  past  three  Congresses. 

Representative  Stenholm. 

STATEMENT  OF  HON.  CHARLES  W.  STENHOLM,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman.  I  ask  unanimous  con- 
sent to  insert  in  the  record  my  complete  statement  and  other  sup- 
porting documents  concerning  our  efforts  over  the  last  6  or  8  years. 

Mr.  Canady.  Without  objection,  so  ordered. 

Mr.  Stenholm.  I  appreciate  very  much  the  opportunity  to  testify 
before  you  today.  Chairman  Canady,  Chairman  Hyde,  Ranking 
Democrat  Schroeder,  and  committee  members.  I  commend  you  for 
holding  these  hearings  in  a  very  expeditious  manner  on  a  very  im- 
portant issue  of  amending  the  Constitution  of  the  United  States  for 
purposes  of  requiring  a  balanced  budget.  I  look  forward  to  working 
with  you  on  an  amendment  that  can  be  passed  by  the  House  and 
the  Senate  and  ratified  by  the  States. 

I  also  want  to  commend  my  Democratic  colleagues  on  this  sub- 
committee for  putting  together  a  panel  of  Member  witnesses  which 
reflects  the  diversity  and  inclusiveness  of  our  party. 

As  you  know,  I  have  authored  the  leading  bipartisan  consensus 
amendment  since  1987,  and,  of  course,  offered  those  amendments 
on  the  floor  in  1990,  1992,  and  1994.  I  have  never  as  yet  convinced 
my  leader  to  support  that  consensus  language  on  final  passage,  but 
he  did  offer  his  own  simple  majority  amendment  in  1992. 

Mr.  Wise  came  to  the  altar  with  my  amendment  in  1992,  but 
then  backslid  on  his  own  capital  budget  amendment  in  1994.  And 
our  newest  Member  on  our  panel.  Representative  McCarthy,  is  ful- 
filling her  commitment  to  her  constituents  to  support  a  balanced 
budget  amendment  by  cosponsoring  our  amendment  but  is  raising 
the  very  important  question  of  unfunded  Federal  mandates. 

What  I  find  encouraging  is  that  in  one  way  or  another  all  of  us 
on  this  panel  have  led  efforts  on  the  House  floor  or  are  today  talk- 
ing about  the  benefits  of  a  constitutional  amendment  requiring  a 
balanced  budget.  The  amendment  which  I  introduced  with  Rep- 
resentatives Dan  Schaefer,  Joe  Kennedy,  Mike  Castle,  L.F.  Payne 
Nathan  Deal,  and  132  others  on  January  4,  the  amendment  now 
numbered  H.J.  Res.  28,  is  consensus  language  that  has  been  devel- 
oped over  the  past  decade. 

This  same  language  was  introduced  on  opening  day  as  S.J.  Res. 
1  by  Senate  Majority  Leader  Dole,  Senators  Simon,  Craig,  Heflin, 
Hatch,  and  others.  As  can  you  tell,  this  language  has  strong  bipar- 
tisan, bicameral  support. 

I  did  not  certainly  come  to  the  point  of  proposing  an  amendment 
to  the  Constitution  lightly.  I  share  the  view  that  we  should  be  ex- 
tremely judicious  in  proposing  changes  to  the  Constitution.  How- 
ever, I  have  been  convinced  that  an  amendment  limiting  the  ability 
of  Congresses  and  Presidents  to  borrow  money  is  a  necessary  and 
appropriate  addition  to  the  Constitution. 

Our  Constitution  has  always  in  large  measure  been  about  pro- 
tecting the  unrepresented  from  the  abuse  of  government.  The 
threat  to   unrepresented  future   children   from   continued   deficit 
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spending  is  the  type  of  governmental  abuse  appropriately  pro- 
scribed Dy  the  Constitution.  This  point  was  made  by  Thomas  Jef- 
ferson, wno  said,  "The  question  whether  one  generation  has  the 
right  to  bind  another  by  the  deficit  it  imposes  is  a  question  of  such 
consequence  as  to  place  it  among  the  fundamental  principles  of 
government." 

Our  bipartisan,  bicameral  consensus  balanced  budget  amend- 
ment is  based  on  exactly  the  same  principle  as  the  rest  of  the  Con- 
stitution: It  will  protect  the  fundamental  rights  of  the  people  by  re- 
straining the  Federal  Government  from  abusing  its  powers.  Requir- 
ing a  higher  threshold  of  support  for  deficit  spending  will  protect 
the  rights  of  future  generations  who  are  not  represented  in  our  po- 
litical system  but  will  bear  the  burden  of  our  decisions  today. 

Those  who  raise  concerns  about  how  the  balanced  budget  amend- 
ment would  undermine  majority  rule  imply  that  imposing  debts  on 
fixture  generations  is  just  another  ordinary  policv  decision,  like 
every  other  one  that  is  appropriately  left  te  a  simple  majority.  The 
possibility  of  a  three-fifths  dent  limit  vote  is  a  deterrent.  Facing  it 
is  so  imdesirable  that  Congress  and  the  President  generally  would 
do  anything  to  avoid  it,  even  balance  the  budget. 

H.«L  Res.  28  is  the  product  of  years  of  careful  review  and  refine- 
ment. The  amendment  has  been  improved  over  the  years  based  on 
the  advice  of  constitutional  scholars,  budget  experts,  numerous 
Members  of  Congress,  and  others.  Changes  were  made  in  the 
amendment  to  address  criticisms  that  were  raised  in  the  numerous 
hearings  on  the  amendment.  This  exhaustive  review  process  has 
produced  an  amendment  that  is  workable,  flexible,  and  enforceable. 

Your  hearings  yesterday  were  just  the  start  of  any  such  review 
on  the  language  incorporated  in  H.J.  Res.  1,  which  is  the  language 
included  in  the  Republican  Contract  With  America.  I  have  always 
supported  my  friend  and  colleague,  Joe  Barton,  in  his  effort  to 
bring  this  language  before  the  House  of  Representatives.  I  included 
his  amendment  in  every  discharged  rule  which  we  have  filed  in 
each  of  the  past  three  Congresses.  In  fact,  I  consistently  argued 
with  my  Democratic  leadership  and  Members  on  both  sides  of  the 
aisle  to  guarantee  that  Joe's  amendment  received  a  fair  up-or-down 
vote. 

I  also  know  that  Joe  is  sincere  about  his  desire  to  reduce  the 
Federal  deficit.  Joe,  along  with  Mr.  Inglis  of  this  committee,  were 
2  of  the  37  brave  souls  to  vote  for  the  entitlement  cap  amendment 
that  I  offered  last  year. 

I  must  point  out,  however,  that  the  language  of  H.J.  Res.  1  in- 
cludes many  of  the  problematic  provisions  that  were  removed  from 
earlier  versions  of  the  bipartisan  consensus  amendment.  There  is, 
of  course,  the  significant  difference  between  H.J.  Res.  1  and  H.J. 
Res.  28  in  the  requirement  for  a  three-fifths  vote  to  pass  legislation 
increasing  receipts.  The  consensus  amendment  provides  greater  tax 
limitation  than  the  status  quo,  but  does  not  include  the  tnree-fiflhs 
requirement  for  tax  increases. 

What  may  be  less  obvious  are  the  several  differences  in  the  lan- 
guage that  would  have  a  dramatic  effect  on  the  operation  of  the 
amendment.  With  this  amendment  having  been  the  base  language 
on  the  floor  of  both  the  House  and  the  Senate  in  recent  years,  we 
have  benefited  from  the  serious  consideration,  evaluation  and  sug- 
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gestions  which  have  been  widely  offered.  My  colleague  Dan  Schae- 
fer  attached  an  analysis  of  many  of  the  technical  concerns  that 
have  been  raised  regarding  the  amendment  in  his  prepared  re- 
marks. 

Although  these  diflferences  may  appear  to  be  technical  in  nature, 
the  net  effect  of  these  provisions  would  be  to  make  the  amendment 
unworkable  and  unenforceable,  jeopardize  the  existence  of  the  So- 
cial Security  Trust  Fund,  as  well  as  cause  several  other  unintended 
consequences.  I  am  attaching  a  summary  of  the  technical  dif- 
ferences between  the  resolutions. 

Let  me  reiterate  that  my  criticism  is  not  intended  to  detract  from 
the  good  intentions  of  the  cosponsors  of  H.J.  Res.  1.  For  me,  the 
bottom  line  involves  two  simple  ideas.  First,  if  we  are  about  the  se- 
rious business  of  amending  the  Constitution,  we  must  do  it  as  care- 
fully as  possible. 

Second,  I  am  committed  wholeheartedly  and  single-mindedly  to 
passing  the  constitutional  amendment  which  can  gamer  two-thirds 
support  in  the  House,  two-thirds  support  in  the  Senate,  and  ratifi- 
cation by  three-fourths  of  the  States. 

I  do  want  to  address  one  final  point.  No  one  could  be  more  eager 
than  I  to  continue  the  process  of  deficit  reduction.  I  trust  that  my 
wounds,  earned  through  battles  over  firewalls,  emergency  spend- 
ing, entitlement  caps,  spending  cuts  and  budget  resolution,  speak 
to  my  sincerity  on  that  issue. 

Unfortunately,  in  many  of  those  battles  our  proposals  went  down 
in  flames.  To  answer  the  frequently  asked  question,  yes,  I  can  come 
up  with  a  plan  to  balance  the  budget  all  by  myself  And  I  can  guar- 
antee about  37  votes  for  it.  There  are  literally  himdreds  of  plans 
out  there — and  there  is  no  one  way  to  balance  the  budget.  What 
is  lacking  is  some  mechanism  to  force  a  consensus,  a  bipartisan 
consensus. 

There  may  be  435  plans  in  the  House  for  balancing  the  budget, 
but  not  one  of  them  will  get  218  votes  until  we  remove  the  easy 
alternative  of  borrow  and  spend. 

The  horrors  conjured  up  when  opponents  talk  about  balanced 
budget  constitutional  amendments  are  not  really  aimed  at  those 
amendments  but  rather  against  what  those  amendments  will  re- 
quire: significant  deficit  reduction.  To  those  who  assert  the  deficit 
reduction  will  wreak  havoc  on  the  economy,  I  must  ask,  what  do 
you  think  the  deficit  is  doing  to  our  economy?  More  importantly, 
to  me,  what  do  you  think  it  will  do  to  the  lives  of  our  grand- 
children? 

Reaching  a  balanced  budget  will  require  discipline,  but  it  is  a  far 
cry  from  the  doom  and  gloom  scenario  portrayed  by  many  oppo- 
nents of  the  constitutional  amendment.  Federal  spending  is  in- 
creasing now  at  about  5  percent  or  about  $75  billion  per  year. 
Trimming  that  growth  in  spending  to  3.1  percent  would  balance 
the  budget  by  fiscal  year  2002.  But  the  hard  truth  is  that  the  budg- 
et won't  be  balanced  without  passing  the  amendment  first. 

I  have  high  hopes  that  this  year  the  Congress  will  have  the  cour- 
age to  protect  the  unprotected  and  pass  the  balanced  budget 
amendment.  I  encourage  this  committee  in  that  endeavor. 
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With  the  chgiirman's  permission,  I  ag£iin — I  have  already  ask  per- 
mission to  insert  these  additional  documents.  Thank  you  for  your 
time. 

[The  additional  documents  referred  to  above  are  in  the  sub- 
committee files.] 

[The  prepared  statement  of  Mr.  Stenholm  follows:] 

Prepared  Statement  of  Hon.  Charles  W.  Stenholm,  a  Representative  in 
Congress  From  the  State  of  Texas 

Chairman  Hyde,  Chairman  Canady,  Ranking  Democrat  Schroeder,  and  committee 
Members,  I  commend  you  for  holding  these  hearings  on  the  very  important  issue 
of  amending  the  United  States  Constitution  to  require  a  bedanced  federal  budget. 
I  have  committed  a  great  deal  of  my  career  in  the  House  of  Representatives  to  mis 
efibrt  and  I  look  forward  to  working  with  you  on  an  amendment  that  can  be  passed 
by  the  House  and  the  Senate  and  ratified  by  the  states. 

I  also  want  to  conmiend  my  Democratic  colleagues  on  this  subcommittee  for  put- 
ting together  a  panel  of  Member  witnesses  which  reflects  the  diversity  and  inclu- 
siveness  of  our  Party.  As  you  know,  I  have  authored  the  leading  bipartisan,  consen- 
sus amendment  since  1987  and,  of  course,  offered  those  amendments  on  the  Floor 
in  1990,  1992,  and  1994.  Fve  never  convinced  my  Leader  to  support  that  consensus 
language  on  final  passage  but  he  did  offer  his  own  "simple  majority"  amendment 
in  1992.  Mr.  Wise  "came  to  the  altar"  with  my  Amendment  in  1992  but  then 
"backslid"  to  his  own  capital  budgeting  amendment  in  1994.  And  our  newest  Mem- 
ber on  this  panel.  Representative  McCarthy,  is  ftilfUling  her  commitment  to  her  con- 
stituents to  support  a  balanced  budget  amendment  by  cosponsoring  my  amendment, 
but  is  raising  the  very  important  question  of  unfunded  federal  mandates. 

What  I  find  encouraging  is  that  in  one  way  or  another  all  of  us  on  this  panel  have 
led  efforts  on  the  House  Floor  or  are  today  talking  about  the  benefits  of  a  Constitu- 
tional Amendment  requiring  a  balanced  budget. 

The  amendment  which  I  introduced  with  Representatives  Dan  Schaefer,  Joe  Ken- 
nedy, Mike  Castle,  L.F.  Payne,  Nathan  Deal,  and  132  others  on  January  4,  the 
amendment  now  numbered  H.J.  Res.  28,  is  consensus  language  that  has  been  devel- 
oped over  the  past  decade. 

This  8£une  language  was  introduced  on  opening  day  as  SJ.  Res.  1  by  Senate  Ma- 
jority Leader  Dole,  Senators  Paul  Simon,  Larry  Craig,  Howell  Heflin,  Orrin  Hatch 
and  others.  As  you  can  tell,  this  language  has  strong  bipartisan,  bicameral  support. 

I  did  not  come  to  the  point  of  proposing  an  amendment  to  the  Constitution  ligntly. 
I  share  the  view  that  we  should  be  extremely  judicious  in  proposing  changes  to  the 
Constitution.  However,  I  have  been  convinced  that  an  amendment  limiting  the  abil- 
ity of  Congresses  and  Presidents  to  borrow  money  is  a  necessary  and  appropriate 
addition  to  the  Constitution.  I  believe  that  our  sustained  deficits  are  the  result  of 
a  fundamental  change  in  the  operation  of  our  government  and  that  limiting  our 
ability  to  borrow  money  represents  that  type  of  timeless  principle  that  should  be  en- 
forced in  the  Constitution. 

As  you  were  reminded  yesterday  by  Dr.  Niskanen,  there  has  been  a  fundamental 
change  in  the  understanding  of  the  role  and  responsibilities  of  the  federal  govern- 
ment under  the  Constitution  since  it  was  first  adopted.  Over  the  last  sixty  years. 
Congress  has  created  numerous  programs  that  have  placed  tremendous  pressure  on 
the  federal  budget  and  brou^t  us  to  where  we  are  today.  The  framers  of  the  Con- 
stitution could  not  have  foreseen  these  circumstances,  since  they  believed  that  they 
had  explicitly  limited  the  scope  of  the  federal  government. 

Today,  a  Constitutional  amendment  restricting  the  ability  of  the  government  to 
borrow  money  is  an  appropriate  response  to  this  dramatic  change  in  uie  public  per- 
ception of  the  appropriate  role  of  government. 

Our  Constitution  nas  always,  in  large  measure,  been  about  protecting  the  unrep- 
resented from  the  abuses  of  government.  The  threat  to  unrepresented,  future  chil- 
dren from  continued  deficit  spending  is  the  type  of  governmental  abuse  appro- 
priately proscribed  by  the  Constitution.  This  pomt  was  made  by  Thomas  Jefferson, 
who  said  "The  question  whether  one  generation  has  the  right  to  bind  another  by 
the  deficit  it  imposes  is  a  question  of  such  consequence  as  to  place  it  among  the 
fundamental  principles  of  government." 

Our  bipartisan,  bicameral  consensus  balanced  budget  amendment  is  based  on  ex- 
actly the  same  principle  as  the  rest  of  the  Constitution:  It  will  protect  the  fun- 
damental rights  of  the  people  by  restraining  the  federal  government  from  abusing 
its  powers.  Ivequiring  a  nigner  threshold  of  support  for  deficit  spending  will  protect 
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the  rights  of  future  generations  who  are  not  represented  in  our  political  system  but 
will  bear  the  burden  of  our  decisions  today. 

Those  who  focus  on  the  difficulty  of  achieving  a  three-fillhs  majority  to  deflcit 
spend  are  missing  the  point  of  this  amendment.  They  are  still  stuck  in  the  status 
quo,  still  focused  on  what's  necessary  to  run  a  deficit.  Those  who  raise  concerns 
about  how  the  balanced  budget  amendment  would  "undermine  majority  rule"  imply 
that  imposing  debts  on  future  generations  is  just  another  ordinary  policy  decision 
like  every  other  one  that  is  appropriately  left  to  a  simple  majority.  The  possibility 
of  a  three-fiflhs  debt  limit  vote  is  a  deterrent.  Facing  it  is  so  undesirable  that  Con- 
gress and  the  President  generally  would  do  anything  to  avoid  it — even  balance  the 
budget. 

This  amendment  does  not  represent  the  end  of  majority  rule.  A  minority  would 
have  leverage  in  exactly  one  instance:  When  the  majority  abdicates  its  responsibility 
to  produce  a  balanced  budget.  In  that  case,  a  60  percent  supermajority  would  have 
to  go  on  record  to  approve  a  deficit.  The  Amendment  does  not  aflect  the  ability  of 
a  majority  to  spend  on  programs  it  deems  important  and  to  set  budget  priorities  as 
it  sees  fit. 

HJ.  Res.  28  is  the  product  of  years  of  careful  review  and  refinement.  The  amend- 
ment has  been  improved  over  the  years  based  on  the  advice  of  Constitutional  schol- 
ars, budget  experts,  numerous  Members  of  Congress,  and  others.  Changes  were 
made  in  the  amendment  to  address  criticisms  that  were  raised  in  the  numerous 
hearings  on  the  amendment.  This  exhaustive  review  process  has  produced  an 
amendment  that  is  workable,  flexible,  and  enforceable. 

Your  hearings  yesterday  were  just  the  start  of  any  such  review  on  the  language 
incorporated  in  HJ.  Res.  1,  which  is  the  language  included  in  the  Republican  "Con- 
tract With  America."  I  have  always  supported  my  friend  and  colleague,  Joe  Barton 
in  his  effort  to  bring  this  language  before  the  House  of  Representatives.  I  included 
his  amendment  in  every  discharged  rule  which  I  filed  in  each  of  the  past  three  Con- 
gresses. In  fact,  I  consistently  argued  with  my  Democratic  Leadership  and  Members 
on  both  sides  of  the  aisle  to  guarantee  that  Joe's  amendment  received  a  fair  up-or- 
down  vote.  I  also  know  that  Joe  is  sincere  about  his  desire  to  reduce  the  federal 
deficit.  Joe,  along  with  Mr.  IngUs  of  this  Committee,  were  two  of  the  37  brave  souls 
to  vote  for  the  entitlement  cap  amendment  I  offered  last  year. 

I  must  point  out,  however,  that  the  language  of  H.J.  Res.  1  includes  many  of  the 
problematic  provisions  that  were  removed  from  earlier  versions  of  the  bipartisan 
consensus  amendment. 

There  is,  of  course,  the  significant  difference  between  H.J.  Res.  1  and  H.J.  Res. 
28  in  the  requirement  for  a  three-fiflhs  vote  to  pass  legislation  increasing  receipts. 
The  consensus  amendment  provides  greater  tax  limitation  than  the  status  quo,  out 
does  not  include  the  three-fiflhs  requirement  for  tax  increases. 

What  may  be  less  obvious  are  the  several  differences  in  language  that  would  have 
a  dramatic  effect  on  the  operation  of  the  amendment.  With  this  Amendment  having 
been  the  base  language  on  the  Floor  of  both  the  House  and  the  Senate  in  recent 
years,  we  have  benefited  from  the  serious  consideration,  evaluation  and  suggestions 
which  have  been  widely  offered.  My  colleague  Dan  Schaefer  attached  an  analysis 
of  many  of  the  technical  concerns  that  have  been  raised  regarding  the  amendment 
in  his  prepared  remarks.  Although  these  differences  may  appear  to  be  technical  in 
nature,  the  net  efTect  of  these  provisions  would  be  to  make  the  amendment  unwork- 
able and  unenforceable,  jeopardize  the  existence  of  the  Social  Security  trust  fund, 
as  well  as  cause  several  other  unintended  consequences.  I  am  attaching  a  summary 
of  the  technical  differences  between  the  resolutions. 

Let  me  reiterate  that  my  criticism  is  not  intended  to  detract  from  the  good  inten- 
tions of  the  cosponsors  of  H.J.  Res.  1.  For  me,  the  bottom  line  involves  two  simple 
ideas.  First,  if  we  are  about  the  serious  business  of  amending  the  Constitution,  we 
must  do  it  as  carefully  as  possible.  Secondly,  I  am  committed  whole-heartedly  and 
single-mindedly  to  passing  the  Constitutional  Amendment  which  can  gamer  two- 
thirds  support  in  the  House,  two-thirds  support  in  the  Senate,  and  ratification  by 
three-fourtns  of  the  states. 

I  do  want  to  address  one  final  point.  No  one  could  be  more  eager  than  I  to  con- 
tinue the  process  of  deficit  reduction.  I  trust  that  my  wounds,  earned  through  bat- 
tles over  budget  firewalls,  emergency  spending,  entitlement  caps,  spending  cuts  and 
budget  resolutions,  sp>eak  to  my  sincerity  on  this  issue. 

Unfortunately,  in  many  of  those  battles  our  proposals  went  down  in  flames.  To 
answer  the  frequently  asked  question,  yes,  I  can  come  up  with  a  plan  to  balance 
the  budget  all  by  myself.  And  I  can  guarantee  about  37  votes  for  it.  There  are  lit- 
erally hundreds  of  plans  out  there — there  is  no  one  way  to  balance  the  budget. 
What's  lacking  is  some  mechanism  to  force  a  consensus.  There  may  be  435  plans 
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in  the  House  for  balancing  the  budget,  but  not  one  of  them  will  get  218  votes  until 
we  remove  the  easy  alternative  of  borrow-and-spend. 

Tlie  horrors  coryured  up  when  opponents  talk  about  balanced  budget  Constitu- 
tional amendments  are  not  really  aimed  at  those  amendments,  but  rather  against 
what  those  amendments  will  require:  significant  deficit  reduction.  To  those  who  as- 
sert that  deficit  reduction  wiU  wreak  havoc  on  the  economy,  I  must  ask,  "What  do 
you  think  the  deficit  is  doing  to  our  economy?"  More  importantly,  what  do  you  think 
it  will  do  to  the  lives  of  our  grandchildren? 

Reaching  a  balanced  budget  will  require  discipline,  but  it  is  a  far  cry  from  the 
doom-and-gloom  scenario  portrayed  by  many  opponents  of  the  Constitutional 
amendment.  Federal  spendmg  is  increasing  now  at  about  5  percent,  or  about  $75 
billion  per  year.  Trimming  that  growth  in  spending  to  3.1  percent  would  balance  the 
budget  by  fiscal  year  2002. 

But  the  hard  truth  is  that  the  budget  wont  be  balanced  without  passing  the 
amendment  first. 

I  have  high  hopes  that  this  year  the  Congress  will  have  the  courage  to  protect 
the  unprotected  and  pass  the  balanced  budget  amendment.  I  encourage  this  commit- 
tee in  that  endeavor. 

With  the  Chairman's  permission,  I  would  like  to  submit  for  the  record  a  few  of 
the  materials  which  we  in  our  bipartisan,  bicameral  coalition  supporting  this  con- 
sensus language  have  developed  over  the  past  few  years. 

Mr.  Chairman,  thank  you  again  for  this  opportunity  to  appear  before  you  today. 
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Mr.  Canady.  Thank  you,  Mr.  Stenholm.  We  appreciate  vour  testi- 
mony and  appreciate  your  leadership  over  the  years  on  this  impor- 
tant issue. 

What  we  will  do  now  is  have  a  round  of  questions  for  Mr.  Gep- 
hardt in  order  to  accommodate  his  schedule.  I  understand  he  needs 
to  meet  some  other  commitments.  So  we  will  direct  our  questions 
in  this  round  simply  to  Mr.  Gephardt. 

Mr.  Gephardt,  yesterday  Dr.  Alice  Rivlin,  Director  of  the  Office 
of  Management  and  Budget,  testified  that  she  thought  deficit 
spending  was  appropriate  at  certain  times,  that  decreasing  the  size 
of  the  public  debt  need  not  be  a  priority,  and  the  administration 
had  no  plans  to  balance  the  budget  by  a  certain  day. 

Now,  when  you  put  it  all  together,  that  is  thinking  that  is  dis- 
turbing to  me.  Combine  that  with  the  history  in  dealing  with  the 
deficit  in  Congn'ess.  We  all  know  the  history  of  the  Gramm-Rudman 
Act  of  1985.  It  has  been  changed  repeatedly.  The  targets  that  were 
established  were  circumvented.  The  goals  of  that  legislation  obvi- 
ously were  not  achieved. 

We  go  back  further  to  the  1974  Congressional  Budget  Act.  What 
did  that  get  us?  That  really  got  us  nowhere.  We  go  back  beyond 
that.  We  look  at  the  longstanding  tradition  in  the  Congress  of  es- 
tablishing a  ceiling  on  the  national  debt.  What  has  that  gotten  us? 
Nothing. 

Since  1960,  we  have  seen  Congress  act  on  64  separate  occasions 
to  increase  the  ceiling  on  the  national  debt.  Now,  all  of  this  would 
suggest  to  me  that  there  has  been  an  institutional  failure  here  in 
the  Congress  in  dealing  with  this  problem. 

We  can  all  sit  around  trying  to  assess  blame  on  a  partisan  basis. 
Quite  frankly,  I  think  there  is  plenty  of  blame  to  go  around.  It  has 
to  be  shared  not  only  by  the  Congress  but  by  the  executive  branch 
and  by  both  parties. 

But  if  we  look  at  this  history  and  we  look  at  the  way  this  situa- 
tion has  developed,  it  leads  me  to  the  conclusion  that  we  have  to 
make  an  institutional  change  that  goes  beyond  anything  we  have 
done  before  to  address  the  problem,  which  everyone  seems  to  recog- 
nize as  a  problem. 

Now,  you  have  suggested  an  amendment  to  the  Constitution  that 
would  have  a  simple  majority  requirement.  With  all  due  respect,  I 
have  to  be  a  little  skeptical  about  that.  I  don't  know  how  that  is 
going  to  force  the  issue  in  the  way  that  a  real  balanced  budget 
amendment  would  do  it. 

Do  you  really  believe  that  unless  we  have  a  change  in  the  system 
through  a  constitutional  amendment,  similar  to  the  one  under  con- 
sideration in  the  committee  today,  that  we  are  really  going  to  come 
to  grips  with  this,  in  light  of  the  longstanding  history,  in  light  of 
the  kind  of  comments  we  are  hearing  from  the  administration  even 
today? 

Mr.  Gephardt.  Let  me  first  say  that  your  statement  is  well 
taken.  You  described  what  we  tried  to  do  over  the  years,  and  a  lot 
of  it  didn't  work.  It  was  well  intended.  It  made  some  improvement 
but  it  didn't  achieve  the  result.  I  think  people  care  about  the  result, 
not  the  process. 

I  do  think  the  one  thing  we  have  done  in  the  time  that  I  have 
been  here  that  did  seem  to  work  and  is  working,  frankly,  to  achieve 
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greater  deficit  reduction,  spending  control,  is  the  caps  on  spending 
that  we  came  up  with  in  the  1990  budget  summit. 

And  the  reason  it  seems  to  work  is  that  it  is  simple,  it  is  under- 
standable, it  is  hard  for  people  to  break  it.  Gramm-Rudman  was 
easy  to  break  because  it  was  aimed  at  the  deficit.  It  is  very  hard 
for  us  to  get  control  of  the  deficit.  It  is  easier  for  us  to  control 
spending.  We  do  have  control  over  that,  because  the  deficit  is  relat- 
ed to  the  performance  of  the  economy.  Spending  is  spending. 

And  by  setting  caps,  we  have  foimd,  I  think,  one  of  the  only 
things  we  have  found  to  work.  But  let  me  leave  that  for  a  minute. 

I  think  you  have  to  step  back  and  look  at  what  you  think  the  def- 
icit is  about.  I  don't  think  we  are  like  a  State  government.  I  think 
the  national  economy  is  inextricably  intertwined  with  our  Federal 
budget.  And  that  is  why  I  say  in  most  years  it  should  be  balanced. 
But  there  are  years  in  which  it  cannot  be  balanced.  In  fact,  I  be- 
lieve if  you  try  to  balance  it  in  those  years,  you  will  even  make  it 
worse.  You  will  exacerbate  it. 

If  you  are  in  a  recession,  the  more  you  try  to  cut,  the  worse  the 
recession  might  get.  It  becomes  a  downward  spiral.  So  I  don't  want 
to  create  something  beyond  a  presumption.  I  don't  want  to  create 
a  requirement  which  I  think  a  supermajority  gets  you  close  to,  that 
you  are  going  to  have  a  balanced  budget  every  year.  In  other 
words,  I  want  some  flexibility. 

I  am  willing  to  be  less  flexible  than  we  have  today.  I  am  willing 
to  create  a  constitutional  presumption  that  the  budget  should  be 
balanced  in  most  years.  And  I  am  willing  to  say  if  we  don't  believe 
that  in  a  particular  year  and  we  think  we  have  got  a  recession,  we 
think  we  have  got  to  do  something  about  it,  we  all  go  over  there 
and  vote,  I  think  will  you  find  most  Members  will  be  very  reticent 
to  vote  for  an  imbalanced  budget.  That  is  a  very  clear  expression 
that  you  think  in  this  particular  year  we  ought  to  do  something. 

Now,  let  me  analogize  to  the  family  and  talk  about  debt.  I  don't 
think  there  is  anything  wrong  with  debt  in  a  family  or  a  country. 
Most  families  have  debt.  The  question  is,  is  the  debt  reasonable  in 
relation  to  the  income?  And  that  is  where  we  have  gone  awry  in 
the  last  20  years.  The  debt  is  growing  faster  than  our  ability  to 
service  it.  That  is  why  the  debt  cost  in  each  year's  budget  is  so 
much  higher  than  it  should  be. 

So  we  all  agree  we  have  got  to  do  something  about  that.  I  don't 
think  you  have  to  have  a  balanced  budget.  In  fact,  there  are  some 
years  you  don't  want  it. 

I  am  willing  to  create  a  presumption.  I  think  that  is  a  good  place 
to  start.  If  that  doesn't  work,  we  can  come  back  and  create  a  90- 
percent  requirement  in  the  Congress  to  unbalance  the  budget. 

But  I  don't  think  you  are  going  to  need  that.  I  think  this  will  get 
the  job  done.  This  along  with  budget  caps  I  think  will  get  the  job 
done. 

Mr.  Canady.  The  only  thing  I  will  say  to  that  is  I  believe  that 
we  have,  in  effect,  been  operating  under  a  presumption  that  the 
budget  should  be  balanced.  Everybody  says  it  should  be  balanced, 
for  the  most  part,  in  general  years.  But  we  have  had  no  effective 
mechanism  to  hold  our  feet  to  the  fire. 
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I  think  the  people  in  the  country  are  looking  for  more  than  a  1^- 
islative  presumption.  They  are  looking  for  an  effective  mechanism 
to  hold  the  Congress'  feet  to  the  fire. 

And  I  will  recognize  the  gentlelady  from  Colorado  for  questions. 

Mrs.  ScHROEDER.  I  thank  the  chairman. 

We  are  going  to,  most  of  us,  pass.  We  want  to  thank  our  minority 
leader  for  being  here. 

I  think  you  are  absolutely  right,  we  all  recognize  the  threat  of 
the  debt.  The  threat  of  the  debt,  what  it  does  to  our  children's  fu- 
ture, is  very  critical.  And  we  are  trying  to  find  a  way  to  solve  it. 
So  thank  you  for  allowing  these  witnesses  to  come,  because  we 
want  to  make  sure  everybody  knows  we  are  concerned  too. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  Thank  vou  very  much. 

And,  Mr.  Gepharat,  it  is  great  that  you  are  here  on  this  impor- 
tant issue. 

I  confess  to  some  misgivings  about  the  supermajority,  not  really 
for  the  reasons  you  all  have  expressed  as  much  as  for  the  implicit 
threat  or  action  of  devaluing  each  Member's  vote.  Some  Members' 
votes  become  more  important  than  other  Members'  votes  when  you 
have  to  have  a  supermajority  and  I  am  very  unhappy  about  tnat. 

On  the  other  hand,  I  listened  to  some  testimony  yesterday.  If  you 
back  up  and  take  a  whole  new  view  of  raising  taxes  than  we 
have — we  do  it  so  casually,  so  almost  indifferently — look  at  it  as  an 
extension  of  the  fundamental  reach  of  government,  and  it  is  an  ex- 
traordinary decision,  not  an  ordinary  decision,  to  take  fi'om  the 
people  the  fruits  of  their  labor  when  you  increase  taxes.  Govern- 
ment is  taking  from  people  money  they  have  earned  through  the 
sweat  of  their  brow.  Therefore  that  extending  of  the  reach  of  gov- 
ernment into  people's  pockets  ought  not  to  be  considered  an  ordi- 
nary governmental  decision,  but  an  extraordinary  one,  and  requir- 
ing a  supermajority.  It  is  not  unheard  of.  We  require  a  two-thirds 
vote  on  suspensions,  of  all  things,  if  we  want  to  get  a  lot  of  bills 
out  that  aren't  too  controversial,  two-thirds  vote.  No  big  constitu- 
tional issue  on  that. 

The  Constitution  provides  several  things  which  require  a 
supermajority.  But  yesterday,  we  had  testimony  from  William 
Niskanen,  the  president  of  Cato,  and  I  am  not  a  libertarian,  I  have 
many  arguments  with  that  point  of  view,  but  he  said  some  interest- 
ing things. 

He  said  this.  "In  other  words,  when  you  expand  your  powers 
from  one  level  of  the  gross  domestic  product  to  another,  in  terms 
of  the  fiscal  reach  of  the  Federal  Government,  that  should  be  treat- 
ed as  an  extraordinary,  not  an  ordinary,  decision,  and  I  think  ex- 
traordinary decisions  should  be  subject  to  a  broader  consensus  than 
ordinary  decisions.  Increasing  the  tax  reach,  the  tax  claim  on  our 
economy,  is  an  extraordinary  decision,  not  ordinary,  and  should  be 
treated  as  such.  And  that  is  the  case  for  a  supermajority." 

Marty  Anderson  said,  "When  the  Constitution  was  written,  there 
were  certain  things — like  passing  a  treaty  or  overriding  a  Presi- 
dent's veto — no  one  had  any  concern  about  the  two-thirds  vote.  I 
can't  think  of  anything  that  a  government  can  do  that  causes  a 
diminution  of  freedom  or  more  pain  than  raising  taxes.  If  you  can't 
make  a  sound  case  to  convince" — ^he  wants  two-thirds  instead  of 
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three-fifths  of  the  Congress  or  Senate — "that  you  should  raise  tax 
rates,  then  I  don't  think  they  should  be  raised."  He  said  that 
should  be  submitted  to  the  people,  in  a  referendum.  It  is  an  inter- 
esting case  for  the  supermajority.  And  I  am  interested  in  Charlie 
Stenholm's  views,  but  since  you  are  the  gentleman  that  has  to 
leave,  I  would  ask  you  to  comment  on  that. 

Mr.  Gephardt.  Not  wanting  to  get  in  the  way  of  our  other  wit- 
ness, Mr.  Chairman,  I  do  have  to  beg  to  leave  for  a  conflict,  but 
let  me  just  make  one  brief  statement  and  then  Charles  and  others 
can  respond  to  your  very  thoughtful  question. 

My  worry  about  it,  both  with  regard  to  taxes  and  with  regard  to 
the  decision  to  unbalance  the  budget,  which  we  are  all  concerned 
about,  is  that  I  think  this  issue  of  what  is  an  extraordinary  ques- 
tion can  get  expanded  quickly  beyond  those  two  issues. 

Social  Security  is  a  trust  fund.  It  is  paid  for  by  its  own  tax.  We 
have  changed  the  program  in  the  past  for  the  sake  of  Social  Secu- 
rity, never,  to  my  knowledge,  to  do  something  in  the  budget. 

Recipients  of  that  system,  and  taxpayers  in  that  system,  can  well 
argue  that  lowering  benefits  or  changing  the  benefits  for  some 
other  failure  in  the  budget  is  an  extraordinary  decision  and  should 
require  a  supermajority.  All  I  am  suggesting  is  there  are  other 
large 

Mr.  Hyde.  Not  unreasonable. 

Mr.  Gephardt.  Not  unreasonable.  It  is  an  insurance  program.  It 
is  a  sacred  contract  and  obligation.  There  are  lots  of  big  decisions 
that  we  have  to  make  in  this  society.  I  understand  the 
supermajority  requirements  in  the  Constitution. 

I  am  simply  suggesting  that  in  my  humble  opinion,  and  I  know 
there  are  differing  opinions,  but  in  my  opinion  we  can  do  well 
enough  with  this  amendment  by  requiring  a  simple  majority  to  un- 
balance and  putting  that  in  the  Constitution,  which  is  a  Dig  deal 
and  makes  all  of  us  go  over  there  and  toe  the  line,  every  time  we 
want  to  unbalance  it  and  suffer  the  slings  and  arrows  of  all  of  our 
constituents  who  don't  want  that  to  happen  for  all  the  good  reasons 
that  have  been  given. 

And  the  same  with  taxes.  I  haven't  noticed  any  threat  of  raising 
taxes  much  lately.  No  one  is  yelling  and  screaming  about  it. 

I  think  we  are  going  to  cut  spending.  I  think  that  is  what  we 
have  been  doing  and  that  is  what  we  are  going  to  continue  to  do. 
I  don't  think  there  is  any  great  desire  to  go  out  and  raise  people's 
taxes. 

Mr.  Hyde.  My  memory  extends  back  to  the  last  budget  where 
there  were  some  tax  increases,  not  altogether  unheard  of. 

Let  me  just  say  this.  An  argument  could  be  made,  I  don't  make 
it,  that  symmetry  requires  a  supermajority  because  Senator  Byrd 
imposed  a  supermajority  if  the  Senate  wants  to  cut  somebody's 
taxes.  And  so,  if  cutting  taxes  requires  a  supermajority,  why  not 
require  one  for  increasing  taxes. 

Mr.  Gephardt.  Let  us  never  amend  the  Constitution  to  have  the 
country  conform  to  the  Senate. 

Mr.  Hyde.  I  couldn't  agree  more.  I  thank  you. 

Mr.  Gephardt.  I  thank  you,  Mr.  Chairman.  I  beg  your  leave  and 
I  apologize,  and  if  there  are  questions  that  people  want  to  ask  me. 
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they  can  put  it  in  a  short  statement  and  I  would  be  happy  to  an- 
swer it  in  writing.  I  deeply  apologize  for  having  to  leave. 

Mr.  Canady.  Thank  you,  Mr.  Gephardt. 

Mr.  Wise.  Mr.  Chairman,  I  don't  know  whether  I  am  supposed 
to  invoke  a  point  of  personal  privilege,  I  am  not  sure  whether  it 
is  Senator  Harry  Byrd  or  Robert  Byrd.  Therefore  I  assume  it  is  a 
generic  statement  you  have  made. 

Could  I  actually,  in  a  serious  vein,  if  it  would  be  appropriate,  Mr. 
Chairman,  pick  up  on  that  theme  for  just  a  moment. 

Mr.  Canady.  Without  objection. 

Mr.  Wise.  Chairman  Hyde — well,  we  have  all  been  through  the 
experience  of  taxes.  Taxes  are  not  raised  easily.  They  are  not 
raised  I  might  take  a  little  issue  with  the  word  casually.  I  know 
what  it  is  like  to  be  in  a  parade  the  day  after  I  voted  to  raiise  taxes. 
That  is  not  a  casual  experience,  and  not  one  taken  lightly. 

But  in  a  more  serious  vein,  let  me  say,  though,  that  I  happen  to 
think  that  the  most  significant  act  that  any  one  of  us  in  this  room 
and  many  of  us  have  nad  to  participate  in  is  to  declare  war  or  to 
take  sons  and  daughters  from  families  and  send  them  to  war.  And 
that  is  done  by  a  majority  vote,  and  perhaps  that  shouldn't  be. 
Maybe  that  ought  to  be  a  supermajority,  too.  But  as  the  minority 
leader  has  pointed  out,  it  is  a  road  we  start  walking  down,  and 
where  does  it  go? 

I  thank  you  for  the  chance  to  make  that  observation. 

Mr.  Canady.  We  will  begin  a  second  round  of  questions  now  for 
the  remaining  Members  of  the  panel. 

Representative  McCarthy,  I  was  interested  in  your  testimony 
about  unfunded  mandates.  I  am  kind  of  struck  by  all  the  talk  of 
unfunded  mandates  coming  from  a  lot  of  directions.  Quite  frankly, 
particularly  from  the  Democratic  side,  because  if  we  look  at  un- 
fiinded  mandates  that  are  being  complained  with,  those  have  come 
through  the  Democratic-controlled  Congress.  I  don't  want  to  be- 
labor that  point.  But  let  me  ask  you  about  some  of  the  unfunded 
mandates. 

Do  you  consider  the  Medicaid  program  to  be  an  unfunded  man- 
date? 

Ms.  McCarthy.  Yes.  In  fact,  Mr.  Chairman,  my  State  of  Mis- 
souri prepared  for  all  of  us  a  report  on  the  effect  of  the  unfunded 
mandates  in  human  services,  the  environment,  justice,  transpor- 
tation, education,  health,  revenue  and  tax,  and  labor,  with  in  fact 
the  cost  factors  involved.  And  I  suspect  almost  every  State  is  doing 
so. 

Mr.  Canady.  I  understand.  Is  it  your  position  that  the  Medicaid 
program  should  be  fully  funded  by  the  Federal  Government? 

Ms.  McCarthy.  It  is  a  concern  to  the  States  that  more  and  more 
of  a  burden  is  being  placed  on  them  by  the  Federal  Government  to 
fund  that  program,  and  a  concern  that  with  the  effort  to  balance 
the  budget,  the  entire  Medicaid  program  could  be  shifted  to  the 
States  as  well. 

Mr.  Canady.  I  understand  that.  I  am  trying  to  get  back  at  the 
kind  of  basic  principle  and  philosophv  behind  the  claim  of  un- 
funded mandates.  Is  it  that  any  Federal  program  which  in  the  past 
has  been  a  cooperative  effort  between — under  the  Medicaid  pro- 
grams. States  do  not  have  to  participate?  That  is  something  that 
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they  elect  to  do.  And  in  that  sense  it  is  hard  to  see  how  it  is  exactly 
a  mandate.  I  understand  the  dynamic  that  the  Federal  money  is 
available  and  it  is  hard  for  them  to  resist  the  lure.  I  understand 
that.  But,  is  the  principle  you  are  trying  to  espouse  that  that  pro- 
gram and  other  similar  programs  should  be  fully  funded,  paid  for 
100  percent  by  the  Federal  Government? 

Ms.  McCarthy.  Yes,  that  would  be  delightful.  I  know  the  50 
States  will  be  thrilled  if  the  Federal  Government  took  that  position. 

Mr.  Canady.  Do  you  know  what  impact  that  would  have  on  the 
Federal  budget? 

Ms.  McCarthy.  I  suspect  it  would  have  an  impact  not  only  on 
the  budget  but  on  the  policymaking  of  the  Federal  Government,  be- 
cause as  we  reflect  on  those  issues  and  we  pass  them  on  to  the 
State  and  local  governments  we  would  be  cognizant  of  the  burden 
we  are  putting  on  them. 

In  shifting  to  another  category  such  as  the  environment,  consider 
the  Clean  Air  Act,  for  example,  which  I  wholeheartedly  support, 
the  implementation  of  which  at  the  State  level  I  handled  in  the 
Missouri  House.  In  my  district,  Kansas  City  has  the  cleanest  air 
of  any  city  of  its  size  in  America.  As  a  result  of  your  efforts  and 
ours  at  the  State  level,  we  had  to  raise  money  to  see  the  act  imple- 
mented. We  had  to  put  fees  on  businesses  and  other  entities  that 
affect  the  air  quality  in  the  State.  We  had  to  raise  the  taxes  at  the 
State  and  local  level  in  order  to  carry  out  the  Federal  mandate  on 
clean  air. 

Mr.  Canady.  I  understand  that.  Do  you  believe,  in  considering 
this  issue  of  mandates,  we  should  make  a  distinction  regarding 
those  laws  that  have  an  impact  not  simply  on  governmental  enti- 
ties, but  also  on  entities  in  the  private  sector? 

Ms.  McCarthy.  Yes. 

Mr.  Canady.  How  do  you  think  they  should  be  treated  dif- 
ferently? 

Ms.  McCarthy.  You  said  make  a  distinction.  I  think  the  distinc- 
tion should  be  quite  clear.  The  impact  that  we  are  going  to  put  on 
public  and  private  sectors  should  be  clear  in  whatever  policy  deci- 
sion we  make. 

Mr.  Canady.  OK.  Well,  do  you  consider  those  laws  which — for  in- 
stance, the  ADA,  the  Americans  with  Disabilities  Act.  That  is 
something  that  passed  through  this  subcommittee.  I  wasn't  here  at 
the  time  when  it  passed  through  this  subcommittee.  It  has  imposed 
enormous  burdens  on  people  in  the  private  sector  as  well  as  gov- 
ernmental entities. 

Do  you  consider  that  to  be  an  unfunded  mandate? 

Ms.  McCarthy.  Yes,  we  did,  and  at  the  State  level,  of  course,  we 
had  to  adjust  our  budgets  accordingly  in  order  to  carry  out  that 
mandate. 

Mr.  Canady.  So  you  think  the  Federal  Government  should  pay 
for  that  cost  that  is  imposed  on  State  and  local  governments. 
Should  the  Federal  Government  also  pay  for  that  cost  that  is  im- 
posed on  folks  in  the  private  sector? 

Ms.  McCarthy.  I  think  in  both  cases  the  Federal  Government 
needs  to  provide  the  funding  for  the  mechanism  for  that  entity  to 
create  the  funding.  In  the  case  of  the  State  and  local  governments, 
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providing  a  means  for  them  to  provide  the  money  through  taxation 
or  some  other  way. 

Mr.  Canady.  How  would  you  do  that  in  the  private  sector? 

Ms.  McCarthy.  That,  Mr.  Chairman,  I  don't  know.  I  think  with 
regard  to  the  private  sector,  probably  the  Federal  Government 
needs  to  look  at  tax  changes,  tax  credits,  tax  incentives,  other  ways 
to  share  that  burden  for  that  private  sector. 

Mr.  Canady.  Thank  you  very  much. 

The  gentlelady  from  Colorado. 

Mrs.  ScHROEDER.  Thank  you,  Mr.  Chairman. 

I  am  not  going  to  ask  questions  in  the  interest  of  time,  but  I  only 
want  to  go  back  and  emphasize  one  more  time  Mr.  Wise's  opening 
statement,  which  I  thought  was  wonderful,  and  that  is,  the  easiest 
vote  any  of  us  are  going  to  cast  is  for  the  balanced  budget  amend- 
ment. The  tough  vote,  I  think  Mr.  Stenholm  would  agree  with  this, 
is  getting  everybody  to  line  up  to  vote  for  a  budget  that  will  get 
us  there.  The  balanced  budget  amendment,  what  we  are  talking 
about  today,  is  the  easy  part. 

Mr.  Wise.  If  I  can  just  add  to  that,  if  you  do  pass  the  7  years 
provision  on  the  balanced  budget  amendment,  please  make  term 
limits,  make  it  12  years,  because  I  don't  think  it  is  fair  that  some- 
body is  going  to  be  able  to  get  out  before  they  vote  for  the  balanced 
budget. 

Mrs.  ScHROEDER.  We  will  pull  the  pin  out  of  the  grenade  and 
hand  it  to  them  and  say,  "Have  a  nice  day." 

Thank  you. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  I  will  waive  questions. 

Mr.  Canady.  Mr.  Watt. 

Mr.  Watt.  I  don't  think  I  have  any  questions. 

Mr.  Canady.  Mr.  Hoke. 

Mr.  Hoke.  Thank  you,  Mr.  Chairman. 

I  played  with  this  idea  of  the  capital  budgets  for  some  time,  both 
before  getting  into  Congress  and  then  while  I  have  been  here.  Have 
you  actually  applied  pencil  to  paper  on  this  to  determine  approxi- 
mately what  percentage  of  the  Federal  budget  might  conceivably  be 
capitalized? 

Mr.  Wise.  On  different  scenarios.  Basically  I  have  limited  this 
version  significantly  from  last  year.  Last  year  my  amendment  left 
the  definition  of  capital  budgeting  to  be  defined  so  that  possibly  job 
training  or  academic  research  or  buying  a  piece  of  academic  equip- 
ment, research  equipment,  could  be  included.  Today  this  version  is 
limited  to  physical  infrastructure. 

So  basically  I  believe  what  you  are  looking  at  is  your  Highway 
Trust  Fund,  your  Aviation  Trust  Fund,  your  GSA  expenditures  for 
construction.  So  in  truth  it  is  going  to  be  fairly  limited. 

Mr.  Hoke.  I  think — I  appreciate  the  candor  of  the  answer.  I 
think  you  are  absolutely  right.  If  you  eliminate  entitlements,  which 
is  over  50  percent,  interest,  which  is  about  another  15  percent,  de- 
fense, which  is  around  15,  let's  say,  that  you  are  at  about  85  per- 
cent. Fifteen  percent  is  discretionary.  And  of  that,  if  you  are  focus- 
ing just  on  those  trust  funds,  you  are  talking  there  maybe  2  or  3 
percent  of  the  entire 
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Mr.  Wise,  Perhaps.  But  also,  remember  there  is  one  thing  that 
is  undefined  in  here.  It  is  a  very  important  issue,  and  you  raised 
it.  What  role  does  defense  play?  If  you  assign  capital  budgeting  to 
physical  expenditures  in  the  defense  establishment,  then  you  will 
see  that  share  increase. 

Mr.  Hoke.  You  are  right,  but  I  would  submit  that  it  would  be 
real  folly  for  a  nation  when  it  is  talking  about  its  national  defense 
to  not  expense  any  defense  expenditure  on  a  current  basis. 

Mr.  Wise.  Fair  enough,  but  then  your  percentage  is  increasing. 
Your  percentage  that  could  be  attributed  to  capital  budgeting  is  in- 
creasing in  relation  to  your  budget. 

Mr.  Hoke.  No,  I  am  saying  you  would  not  capitalize 

Mr.  Wise.  You  are  saying  nothing? 

Mr.  Hoke.  No,  I  think  you  can't  capitalize  that.  You  are  spending 
it,  it  has  gone.  It  would  be  imprudent. 

Mr.  Wise.  What  about  an  aircraft  carrier  with  a  life  of  40  years? 
What  about  a  military  base? 

Mr.  Hoke.  I  think  that  is  improper  because  you  are  clearly 
spending  it  on  a  current  basis  for  a  current  need,  and  even  if  it  has 
a  useful  life  of  20,  30,  40  years,  the  fact  is  that  you  are  spending 
it  currently. 

My  only  point  is  that  to — and  I  will  use  the  word  "tinker" — to 
tinker  with  capital  budgeting  in  the  Constitution,  A,  is  probably  in- 
appropriate, but  B,  and  more  importantly,  it  is  so  de  minimis  as 
to  be  unimportant  when  it  comes  to  the  actual  outcomes.  I  think 
a  lot  of  people  get  confused,  and  we  raise  the  strawman  of  capital 
budgeting  because  it  is  done  in  municipalities  and  States.  And  I 
think  it  creates — ^it  actually  diverts  the  attention  of  the  public. 

Mr.  Stenholm,  we  had  very  interesting  testimony  yesterday  from 
a  number  of  panelists — I  don't  know  if  you  got  to  hear  some  of  it 
or  not — ^but  Mr.  Barr,  Mr.  Niskanen,  and  Dr.  Anderson  testified. 
There  seemed  to  be  fair  agreement  that  the  real  teeth  in  a  bal- 
anced budget  amendment  is  not  the  three-fifths  majority  required 
to  go  "out  of  balance,"  but  in  fact  three-fifths  majority  that  is  re- 

3uired  to  raise  the  debt  ceiling.  Obviously,  you  have  given  a  great 
eal  of  thought  to  this.  Do  you  agree  with  that  or  not,  or  what  is 
your  thinking  on  this? 

Mr.  Stenholm.  Well,  the  amendment  that  I  come  before  you  ad- 
vocating is  one  on  which  we  have  had  that  discussion  and  debate 
over  a  considerable  number  of  years.  As  I  said  in  my  opening  state- 
ment, we  believe  that  the  amendment  that  has  the  best  chance  of 
passing  is  the  one  that  I  have  articulated  and  that  is  the  reason. 

We  did,  in  a  spirit  of  compromise  on  that  subject,  go  to  a  con- 
stitutional majority,  218,  not  a  majority  of  those  present  and  vot- 
ing. So  that  was  a  move  in  that  direction  to  accommodate  the  spirit 
of  compromise  necessary  to  get  290  votes. 

Mr.  Hoke.  That  is  218  to  raise  the  debt  ceiling? 

Mr.  Stenholm.  No,  to  raise  taxes. 

Mr.  Hoke.  I  am  talking  about  the  supermajority  to  raise  the  debt 
ceiling. 

Mr.  Stenholm.  The  supermajority  to  raise  the  debt  ceiling  has 
come  about  this  way.  So  often  in  our  discussions — and  I  have  heard 
it  articulated  many,  many  times  over  the  last  days — we  forget 
about  future  generations  when  we  talk  about  the  effects  of  debt.  It 
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is  so  easy  for  us  to  vote  to  borrow  money  today  to  pay  for  the  con- 
sumption today  because  that  affords  us  the  opportunity  not  to  have 
to  say  no  to  those  constituents  that  vote  us  on  today.  But  why  I 
am  so  strongly  in  favor  of  a  supermajority  to  borrow  money  is  that 
I  think  it  should  be  much  more  difficult  to  borrow  on  my  grand- 
children's future.  You  have  to  answer  this  on  a  philosophical  basis, 
and  I  do  not  quarrel  with  the  motives  of  those  who  come  down  on 
one  way  or  the  other.  I  just  believe  it  needs  to  be  extremely  more 
difficult  to  cast  what  I  consider  to  be  the  easiest  vote;  that  is,  to 
deficit  spend. 

I  have  seen  in  my  own  private  life,  and  I  have  seen  in  situations 
where  banks  and  institutions  have  made  it  more  difficult  for  their 
customers  to  borrow  in  agriculture,  they  are  the  ones  that  survived. 
Those  that  found  it  easy  to  borrow  based  on  the  speculation  of  the 
future  are  the  ones  that  didn't  make  it. 

Mr.  Hoke.  I  agree  with  you  completely.  And  I,  frankly,  believe 
that  it  is  the  prohibition  on  the  raising  oi  the  debt  ceiling  that  will 
put  the  teeth  in  any  of  these  amendments. 

Mr.  Wise.  Mr.  Chairman,  could  I  respond  to  the  de  minimis  as- 
pect of  this?  I  didn't  get  a  chance  to  respond. 

Mr.  Canady.  We  are  going  to  try  to  move  along. 

Mr.  Serrano. 

Mr.  Serrano.  At  this  time,  I  have  no  questions,  Mr.  Chairman. 

Mr.  Canady.  Mr.  Goodlatte. 

Mr.  GrOODLATTE.  Thank  you,  Mr.  Chairman. 

Ms.  McCarthy,  I  missed  your  opening  statement.  I  apologize,  but 
did  you  indicate  that  you  supported  a  balanced  budget  amendment 
with  unfunded  mandates  restrictions  or  were  you  opposed  to  a  bal- 
anced budget  amendment  because  you  were  concerned  about  un- 
funded mandates? 

Ms.  McCarthy.  I  support  a  balanced  budget  amendment.  I  pro- 
pose language  that  the  National  Conference  of  State  Legislatures 
structured  that  would  prevent  cost  shifting  to  State  and  local  gov- 
ernments and  urge  this  subcommittee  to  consider  it  in  markup. 

Mr.  Goodlatte.  I  agree  with  that.  Let  me  ask  Mr.  Stenholm,  one 
of  the  biggest  concerns  I  have  is  plugging  the  loopholes  that  may 
be  created  when  we  put  in  a  balanced  budget  amendment.  And  one 
can  conceive  of  a  lot  of  different  ways  how  people  might  try  to  get 
around  it. 

It  seems  to  me  that  one  of  the  easiest  ways  to  get  around  it,  one 
which  would  not,  in  my  opinion,  draw  as  much  attention  directly 
to  any  violation  of  the  Constitution — I  mean,  one  can  see  how  a  fu- 
ture Congress  might  try  to  find  a  way  to  declare  an  emergency 
when  an  emergency  didn't  exist.  I  think  that  would  be  difficult  to 
do,  because  it  would  focus  a  lot  of  attention  on  it.  But  as  we  go 
through  each  year  all  the  budget  processes  and  all  the  legislation 
that  we  authorize,  to  put  in  a  Rttle  unfunded  mandate  here,  there, 
and  so  on,  seems  to  me  to  be  one  of  the  most  difficult  ways  for  us 
to  control  Congress  getting  around  how  much  of  the  taxpayers' 
money  we  are  taking  by  simply  requiring  the  States  and  localities 
to  impose  those  taxes  rather  tnan  the  Congress  to  do  it.  I  wonder 
if  you  have  objections  to  adding  that  to  your  amendment? 

Mr.  Stenholm.  At  this  stage,  I  would  say  I  do  not  believe  that 
it  ought  to  be  added  to  the  amendment.  I  do  agree  that  we  ought 
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to  have  the  statutory  language  that  Ms.  McCarthy  has  referred  to. 
I  am  a  cosponsor  of  that  legislation  and  it  is  moving  expeditiously 
through  the  Senate  and  the  House.  I  believe  the  devil  is  in  the  de- 
tails and  I  believe  it  is  very  important  that  we  specify  in  the  lan- 
guage how  we  are  going  to  deal  with  unfunded  mandates.  Other- 
wise, I  don't  believe  the  States  will  ratify  the  amendment,  quite 
frankly.  I  think  we  have  to  be  credible  on  this, 

Mr.  GooDLATTE.  I  share  that  concern,  but  the  concern  I  am  also 
hearing  is,  well,  if  it  is  simply  statutory  then  a  simple  majority 
vote  in  the  Congress  can  lift  that  and  cause  an  unfunded  mandate 
to  be  put  upon  tne  States  and  localities.  If  it  is  in  the  Constitution, 
then  they  have  much  greater  protection.  And  going  back  to  your 
statement  that  sometimes  you  need  to  have  a  higher  hurdle  in 
order  to  provide  that  protection,  it  seems  to  me  putting  it  in  the 
Constitution  would  do  that. 

Mr.  Stenholm.  Speaking  from  the  experience  of  developing  lan- 
guage for  constitutional  consideration,  it  is  extremely  difficult  ever 
to  get  an  agreement  on  what  the  language  will  or  will  not  do.  I 
guess  I  should  answer,  I  am  open  to  any  constructive  suggestions 
and  amendments  that  will  help  make  this  work  better.  That  is  the 
way  I  should  respond  to  your  question. 

The  same  I  would  add  in  regard,  Mr.  Chairman,  to  your  ques- 
tioning of  Ms.  McCarthy  regarding  the  unfunded  mandates  as  it 
pertains  to  Medicaid.  The  last  day  of  the  last  session  there  was  a 
bipartisan  bill  led  by  Mr.  Bilirakis  on  your  side.  Dr.  Rowland  on 
our  side,  introduced  as  a  bipartisan  health  system  reform  bill  doing 
just  exactly  that:  removing  completely  the  acute  care  burden  of 
Medicaid  to  the  States.  It  was  the  only  bill  on  health  system  reform 
last  year  that  actually  reduced  the  deficit  over  the  next  5  years. 

Yes,  it  can  be  done,  but  only  as  a  result  of  some  extremely  hard 
work  that  we  have  got  to  go  tnrough  to  make  it  all  work.  And  that 
is  why  I  appreciate  very  much  this  hearing  todav.  I  appreciate  the 
way  and  manner  in  which  you  are  going  about  looking  at  how  we 
structure  this.  We  undertake  a  very  serious  endeavor,  amending 
the  Constitution. 

Mr.  GooDLATTE.  Thank  you. 

Mr.  Wise,  on  my  time,  do  you  want  to  respond  to  that? 

Mr.  Wise.  Mr.  Groodlatte,  I  appreciate  that.  The  de  minimis  as- 
pect of  capital  budgeting.  First  oi  all,  it  is  a  self-fulfilling  prophecy. 
One  of  the  reasons  we  are  not  spending  the  money  on  infrastruc- 
ture is  because  of  the  way  we  account  for  it.  A  dollar  spent  on  in- 
vestment is  considered  the  same  as  a  dollar  spent  on  a  welfare  pay- 
ment. No  State,  city  or  business  runs  that  way.  Everybody  looks  at 
different  types  of  expenditures  and  values  and  accounts  for  them 
differently. 

Mr.  GooDLATTE.  But  they  all  add  up  to  debt  in  the  end. 

Mr.  Wise.  They  all  add  up  to  debt,  but  you  and  I  both  know  if 
you  are  in  business  that  the  debt  that  you  incur  to  buy  a  machine 
that  increases  your  productivity  is  far  different  than  debt  that  you 
may  run  up  to  pay  next  month's  salary. 

Mr.  GOODLATTE.  That  is  true,  but  in  my  State  of  West  Virginia — 
in  Virginia — the  other  gentleman  from  Virginia  laughs  when  I 
mention  that. 

Mr.  Wise.  Well,  we  share  the  border  and  the  roads. 
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Mr.  GrOODLATTE.  In  my  State  when  we  issue  a  bond  and  borrow 
money  for  a  capital  expenditure,  we  put  into  the  budget  of  the 
State  the  repayment  of  the  bond,  not  just  the  interest  but  also  the 
principal,  if  I  am  not  mistaken. 

Mr.  Wise.  But  at  least  that  is  a  form  of  capital  expenditure,  cap- 
ital accounting  which  you  do  not  have  in  the  Federal  system. 

The  second  thing  is  if  you  are  going  to  pass  a  balanced  budget 
amendment,  I  assume  that  we  want  to  reward  growth  in  our  econ- 
omy. If  it  is  de  minimis,  so  be  it.  I  happen  to  think,  though,  it  will 
provide  incentive  for  greater  growth  and  distinguish  between  in- 
vestment and  consumption. 

Mr.  Canady.  Mr.  Conyers. 

Mr.  Conyers.  In  the  interest  of  time,  I  will  pass. 

Mr.  Canady.  Thank  you  very  much.  That  will  conclude  the  ques- 
tioning of  the  first  panel.  We  thank  you  very  much  for  being  here. 

Now,  if  the  members  of  the  second  panel  will  please  take  their 
seats,  I  will  introduce  all  the  members  of  the  second  panel  now.  We 
will  hear  from  each  of  them  in  turn.  The  first  witness  we  will  hear 
from  is  the  Honorable  Jeffrey  N.  Wennberg,  mayor  of  Rutland,  VT, 
and  chair  of  the  National  League  of  Cities  Energy,  Environment 
and  National  Resources  Policy  Committee. 

Next,  we  will  hear  from  the  Honorable  John  Hamre,  Under  Sec- 
retary of  the  Department  of  Defense  who  has  brought  his  charts 
with  him  today,  I  believe. 

Mr.  Robert  Ball  serving  as  Commissioner  of  Social  Security 
under  three  Presidents,  President  Kennedy,  President  Johnson, 
and  President  Nixon,  will  testify.  He  is  known  for  his  expertise  on 
the  Social  Security  system. 

Dr.  Robert  Eisner  is  a  professor  of  economics  at  Northwestern 
University.  He  has  written  extensively  on  the  Federal  deficit. 

And  finally  Alan  B.  Morrison  is  an  attorney  with  Public  Citizen. 
Mr.  Morrison  has  been  litigating  cases  in  Federal  court  since  1972 
on  behalf  of  the  litigation  group  the  Public  Citizen. 

We  welcome  all  of  you  here  today,  and  ask  you  to  summarize 
your  testimony  in  about  5  minutes.  If  you  will  do  that,  of  course, 
we  would  appreciate  it.  And  without  objection,  all  of  your  state- 
ments will  be  made  a  part  of  the  record  in  their  entirety. 

Thank  you. 

And  so  I  will  recognize  now  the  Honorable  Jeffrey  N.  Wennberg. 

STATEMENT  OF  JEFFREY  N.  WENNBERG,  MAYOR,  RUTLAND, 
VT,  AND  CHAIR  OF  THE  ENERGY,  ENVIRONMENT  AND  NA- 
TIONAL RESOURCES  POLICY  COMMITTEE  OF  THE  NATIONAL 
LEAGUE  OF  CITIES 

Mr.  Wennberg.  Thank  you,  Mr.  Chairman.  I  am  Jeff  Wennberg, 
the  mayor  of  Rutland,  VT,  and  the  chair  of  the  National  League  of 
Cities  Policy  Committee  on  Energy,  Environment  and  National  Re- 
sources. I  am  here  on  behalf  of  the  150,000  member  municipal 
elected  officials  from  cities  and  towns  of  all  sizes  across  this  Nation 
who  make  up  the  oldest  and  largest  organization  representing  the 
Nation's  local  elected  officials. 

Local  officials  recognize  the  need  for  this  Nation  to  put  its  finan- 
cial house  back  in  order.  Every  year  every  city  council,  board  of  al- 
dermen, supervisors,  or  select  board  makes  the  tough  decisions 
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forced  upon  them  by  the  necessity  of  balancing  revenues  with  ex- 
penditures. The  outrage  with  which  local  officials  react  to  expand- 
ing unfunded  Federal  mandates  is  one  reflection  of  the  pressures 
of  the  public's  demand  for  services,  the  need  for  reasonable  tax- 
ation, and  the  requirement  to  balance  the  books. 

But  it  is  our  experience  with  unfimded  mandates  that  causes  us 
to  view  with  trepidation  the  prospect  of  the  Federal  Government 
forced  to  balance  its  books  but  allowed  to  pass  that  burden  onto  our 
backs. 

Indeed,  over  the  past  20  years  the  Federal  Government  has  been 
able  to  both  print  money  and  deficit  spend.  Nevertheless,  unfunded 
mandates  have  mushroomed  through  that  period.  The  Federal 
pressure  to  order  local  and  State  spending  will  grow  geometrically 
under  the  amendment  unless  an  equally  powerful  restriction  on 
such  mandates  is  enacted. 

Any  balanced  budget  amendment  should  prohibit  mandates  on 
State  and  local  governments.  It  should  not  transfer  greater  burdens 
to  State  and  local  governments.  It  shouldn't  establish  barriers  to 
raising  revenues  or  cutting  spending  and  it  shouldn't  be  imple- 
mented by  using  questionable  accounting  procedures  to  avoid  hard 
spending  decisions. 

As  an  organization,  we  have  traditionally  supported  efforts  to  re- 
duce the  Federal  debt  and  deficit.  We  strongly  supported  the  efforts 
by  Senators  Dole  and  Domenici  in  the  last  decade,  and  we  sup- 
ported the  deficit  reduction  package  proposed  by  President  Clinton 
in  1992.  It  is  clear  to  us  that  balancing  the  Federal  budget  will  re- 
quire hard  scrutiny  of  national  defense.  Federal  tax  expenditures, 
Social  Security,  and  Medicare. 

We  support  efforts  not  to  create  a  procedural  promise  but  to  un- 
dertake the  hard  work  and  difficult  decisions  required  to  balance 
the  Federal  budget.  We  are  all  in  this  together.  Balancing  the 
budget  will  require  that  all  three  levels  of  government  are  at  the 
same  table  to  achieve  this  vital  goal. 

If  we  are  to  balance  the  budget  without  undue  damage  to  our 
commimities  or  the  State,  local  and  Federal  services  that  must  be 
preserved,  all  three  levels  of  government  must  rethink  their  respec- 
tive roles  and  relationships.  We  are  concerned  that  absent  a  com- 
mitment to  this  federalism  approach  and  absent  an  identification 
of  how  the  budget  will  be  balanced,  we  may  be  courting  failure. 

We  also  have  concern  for  the  lack  of  enforcement  provisions  in 
both  proposals.  Neither  contains  language  that  explains  how  the 
amendment  will  be  enforced  in  the  event  of  noncompliance. 

This  is  in  no  way  a  recommendation,  but  in  my  community  our 
charter  prohibits  deficit  spending.  It  goes  on  to  say  that  in  the 
event  a  deficit  is  incurred,  the  property  tax  rate  is  increased  in  5- 
cent  increments  in  a  sufficient  amount  to  retire  the  deficit  in  a  sin- 
gle year.  In  the  104-year  history  of  our  city  this  provision  has  never 
been  exercised.  No  elected  official  was  willing  to  be  forced  to  ex- 
plain a  tax  increase  imposed  under  such  circumstances. 

Because  the  current  balanced  budget  amendment  proposals  con- 
tain only  procedures  and  lack  specifics,  it  is  difficult  to  determine 
with  specificity  what  the  impact  on  the  Nation's  cities  and  towns 
will  be.  However,  in  addition  to  our  concern  for  mandates,  and  for 
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Federal  aid  to  communities,  the  following  is  a  brief  analysis  of  a 
few  of  the  potential  impacts. 

Neither  balanced  budget  amendment  makes  a  distinction  be- 
tween capital  and  operating  parts  of  the  Federal  budget  signifi- 
cantly impacting  long-term  capital  projects.  The  amendment  could, 
in  addition,  render  already  adopted  appropriations  unreliable.  This 
would  cast  doubt  on  the  ability  of  communities  to  make  long-term 
commitments  to  infrastructure  investments  where  municipal  bond- 
ing is  dependent  on  the  Federal  commitment.  The  pending  amend- 
ments would  apply  to  highway,  airport,  and  other  trust  mnd  pro- 
grams. The  amendments  do  not  provide  anv  protection  for  these 
programs  even  though  the  trust  funds  are  self-financing.  The  effect 
could  be  to  use  the  ever-increasing  user  fees  to  cover  the  Federal 
deficit  and  depleting  these  funds. 

The  pending  proposals  remove  current  flexibility  to  respond  to 
hard  times  and  national  disasters.  It  would  be  pro-  rather  than 
counter-cyclical.  Because  the  amendments  would  require  deep 
spending  cuts  during  a  recession,  they  could  have  the  tendency  to 
aggravate  rather  than  help  the  local  and  national  economies. 

We  stand  ready,  as  Speaker  Gingrich  has  proposed,  to  undertake 
joint  efforts  to  make  real  choices  about  reducing  Medicare  spending 
in  ways  that  reduce  costs,  not  to  the  Federal  but  to  all  levels  of 
government.  We  stand  ready  to  make  hard  choices  about  all  enti- 
tlement programs.  That  is  what  balancing  the  budget  will  require: 
a  joint  effort  and  a  commitment  by  all  of  us  together. 

Thank  you,  and  I  will  be  happy  to  answer  questions  later  on. 

[The  prepared  statement  of  Mr.  Wennberg  follows:] 

Prepared  Statement  of  Jeffrey  N.  Wennberg,  Mayor  Rutland,  VT,  and  Chair 
OF  the  Energy,  Environment  and  Natural  Resoupoes  Policy  Committee  of 
the  National  League  of  Cities 

Good  morning,  Mr.  Chairman,  my  name  is  Jeffrey  Wennberg.  I  am  the  Mayor  of 
Rutland,  Vermont,  and  the  Chair  oi  the  Energy  and  Environment  Policy  Committee 
of  the  National  League  of  Cities.  I  am  here  this  morning  on  behalf  of  the  150,000 
municipal  elected  officials  from  cities  and  towns  of  all  sizes  across  the  nation  who 
make  up  the  oldest  and  largest  oi-ganization  representing  the  nation's  local  elected 
leaders. 

We  are  here  to  urge  your  opposition  to  any  balanced  budget  amendment  to  the 
Constitution  that  fails  to  ensure  protection  against  unfunded  mandates  and  against 
using  such  an  amendment  simply  to  shift  federal  burdens  and  responsibilities  onto 
the  backs  of  state  and  local  governments. 

Prior  to  considering  a  balanced  budget  amendment,  the  104th  Congress  should 
enact  legislation  to  reduce  existing  unfunded  mandates  and  to  prevent  new  ones. 
Any  balanced  budget  amendment  should: 

Prohibit  the  imposition  of  any  unfunded  or  underfunded  mandates  on  state 
and  local  governments; 
Not  transfer  greater  burdens  to  state  and  local  governments; 
Not  establish  or  increase  barriers  to  raising  revenues  or  cutting  spending; 
Not  be  implemented  by  using  questionable  accounting  procedures  to  avoid 
hcu-d  choices  about  spending. 
Local  leaders  recognize  the  need  for  this  nation  to  put  its  financial  house  back 
in  order.  Every  year,  every  city  council,  board  of  aldermen,  board  of  supervisors  or 
select  board  makes  the  tough  decisions  forced  upon  them  by  the  necessity  of  bal- 
ancing revenues  with  expenditures.  The  outrage  with  which  local  officials  react  to 
expanding  unfunded  federal  mandates  is  one  reflection  of  the  pressures  of  the 
puolic's  demand  for  services,  the  need  for  reasonable  taxation,  and  the  requirement 
to  balance  the  books. 

But  it  is  our  experience  with  unfunded  federal  mandates  that  causes  us  to  view 
with  trepidation  tne  prospect  of  a  federal  government  forced  to  balance  its  books, 
but  allowed  to  pass  that  burden  on  to  our  backs. 
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Indeed,  over  the  past  twenty  years,  the  federal  government  has  been  able  to  both 
print  money  and  deficit  spend.  Nonetheless,  unfunded  federal  mandates  have  mush- 
roomed over  that  period.  The  pressure  to  order  state  and  local  spending  Mrill  ctow 
geometrically  under  a  balanced  budget  amendment  unless  an  equally  powerful  re- 
striction on  such  mandates  is  enacted. 

As  an  oi;ganization,  we  have  traditionally  supported  efforts  to  reduce  the  federal 
deficit  and  national  debt.  We  strongly  supported  the  efforts  by  Senators  Dole  and 
Domenici  in  the  last  decade,  and  we  supported  the  deficit  reduction  package  pro- 
posed by  President  Clinton  in  1992.  Because  almost  all  local  governments  balance 
their  budgets  year  in  and  year  out,  we  understand  that  balancing  a  governmental 
budget  requires  difficult  decisions.  It  is  clear  to  us,  for  instance,  that  balancing  the 
federal  budget  will  require  scrutiny  of  reducing  the  cost  of  national  defense,  federal 
tax  expenditures.  Social  Security,  and  Medicare.  Any  plan  which  claims  to  balance 
the  budget  but  which  erects  artificial  barriers  or  removes  the  most  critical  parts 
from  the  table  will  not  only  fail,  but  also  undercut  the  credibility  of  government. 

Moreover,  any  effort  to  balance  the  federal  budget  which  includes  reduced  federal 
revenues,  increased  defense  spending,  increased  federal  tax  expenditures,  and  in- 
creased Social  Security  spending  places  extraordinaiy  pressure  elsewhere,  mostly  on 
domestic  discretionary  spending. 

The  American  people  tell  us  they  want  more  defense  spending,  lower  taxes,  better 
governmental  services,  and  balanced  budgets  at  all  levels  of  government.  The  only 
way  we  can  address  these  conflicting  desires  is  to  get  together — aU  three  levels  of 
government — to  make  hard  decisions  together.  That  means  there  must  be  provisions 
in  any  Constitutional  amendment  to  provide  protections  so  that  the  federal  govern- 
ment cannot  take  actions  to  balance  the  federal  budget  just  by  passing  on  burdens, 
responsibilities,  and  mandates  to  other  levels  of  government.  That  willfail  our  joint 
constituents  and  taxpayers. 

We  support  eflbrts  not  to  create  a  procedural  promise,  but  to  undertake  the  hard 
work  and  difficult  decisions  required  to  balance  the  federal  budget.  We  have  opposed 

{>ast  procedural  eflbrts,  such  as  Gramm-Rudman,  which  resulted  in  hi^er — not 
ower — federal  deficits  and  national  debt.  We  oppose  procedures  which  would  in- 
crease uncertainty  and  undercut  the  federal  system  upon  which  the  nation  is  found- 
ed. We  are,  after  all,  all  in  this  together.  Balancing  the  budget  ought  to  require  all 
three  levels  of  government  to  be  at  the  same  table  to  achieve  an  important  goal  for 
the  nation. 

We  are  concerned  that  absent  a  commitment  to  a  federalism  approach  and  absent 
an  identification  of  exactly  how  the  budget  will  be  balanced,  we  may  be  setting  up 
a  failure. 

The  deficit  cannot  be  brought  down  without  making  painful  decisions  to  cut  spe- 
cific programs  and  raise  particular  taxes.  The  legislative  and  executive  branches  can 
and  should  work  together  to  achieve  some  agreement  on  how  the  deficit  should  be 
reduced.  A  balanced  budget  amendment,  in  and  of  itself,  will  neither  produce  a  plan 
nor  allocate  responsibility  for  producing  one. 

In  testimony  before  the  Senate  Judiciary  Committee,  Robert  Bork  stated:  "The  re- 
sults of  such  an  amendment  would  be  hundreds,  if  not  thousands,  of  lawsuits 
around  the  country,  many  of  them  on  inconsistent  theories  and  providing  inconsist- 
ent results.  By  the  time  the  Supreme  Court  straightened  the  whole  matter  out,  the 
budget  in  question  would  be  at  least  four  years  out  of  date  and  lawsuits  involving 
the  next  three  fiscal  years  would  be  climbing  toward  the  Supreme  Court." 

Based  on  current  federal  trends  and  policies,  the  federal  budget  deficit  is  projected 
to  soar  from  the  current  year  level  of  about  $164  billion  to  $300  bUlion  by  the  year 
2002.  Federal  spending  for  the  two  primary  federal  health  care  programs.  Medicare 
and  Medicaid,  is  projected  to  more  than  triple  during  that  period.  Entitlement 
spending  and  interest  on  the  national  debt — all  the  so-called  mandatory  programs 
will  consume  all  federal  revenues  early  in  the  next  century.  The  federal  or  national 
debt  is  expected  to  more  t^an  double.  Interest  on  that  debt  is  expected  to  rise  from 
the  current  $226  billion  this  year  to  over  $300  billion  by  the  year  2001. 

Historically,  the  last  balanced  budget  was  under  former  President  Lyndon  John- 
son in  1967. 

The  House  version  would  require  the  President  and  Congress  to  enact  a  law  set- 
ting the  total  level  of  federal  receipts  for  the  coming  year  before  the  end  of  each 
{>receding  fiscal  year.  Total  expenditures  would  have  to  remain  below  that  level,  un- 
ess  Congress  voted  for  higher  expenditures  by  a  three-fiflhs  majority  in  each 
House.  For  example,  if  a  hurricane  nit  Florida  and  Louisiana,  spending  cuts  would 
be  mandated  to  pay  for  any  federal  disaster  assistance  not  ab-eaoy  budgeted;  raising 
taxes  after  the  beginning  of  the  year  would  be  prohibited.  Similarly,  iithe  economy 
went  into  a  recession,  increasing  federal  costs  for  unemployment  compensation.  Con- 
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gress  would  be  forced  to  find  ofTsetting  spending  reductions  to  pay  for  the  increased 
unemployment  expenditures. 

Both  versions  set  up  procedures,  but  provide  no  provisions  explaining  how  such 
amendments  would  be  enforced  in  the  event  of  non-compliance.  Absent  an  effective 
enforcement  provision,  it  is  unclear  how  such  an  amendment  can  be  effective.  In  my 
city,  failure  to  achieve  a  balanced  budget  automatically  triggers  a  tax  increase  of 
the  level  of  revenues  needed  to  balance  the  budget  in  that  nscal  year.  Because  no 
elected  official  has  ever  dared  to  permit  our  budget  to  trigger  such  an  enforcement 
mechanism,  we  have  made  the  hard  choices  for  nearly  a  century  to  preserve  bal- 
anced budgets  . 

Because  the  current  balanced  budget  proposals  contain  only  procedures  and  lack 
either  enforcement  mechanisms  or  implementation  specifics,  it  is  difficult  to  deter- 
mine what  the  impact  on  the  nation's  cities  and  towns  would  be.  Following  is  a  brief 
analysis  of  some  of  the  potential  impacts: 

Mandates:  Any  balanced  budget  amendment  would  almost  certainly  increase  un- 
funded mandates  on  cities  and  towns  as  well  as  decrease  what  little  federal  assist- 
ance currently  remains  to  fund  existing  mandates. 

Federal  Aid  to  Local  Governments:  The  pending  balanced  budget  amendments 
favor  spending  cuts  over  revenue  increases.  Every  budget  procedure  adopted  by 
Congress  over  the  last  decade  has  disproportionately  cut  aid  to  local  governments, 
whUe  federal  spending  and  deficits  have  continued  to  increase.  The  pending  propos- 
als would  almost  surely  result  in  further  reductions  in  federal  reinvestment  of  tax- 
payer dollars  back  into  communities. 

Infrastructure:  The  pending  proposals  would  impose  significant  cuts.  No  current 
balanced  budget  proposal  distinguishes  between  operating  and  capital  spending — 
unlike  all  corporate,  state,  and  local  budgets.  Thus,  a  balanced  budget  amendment 
would  make  no  distinction  between  capital  and  operating  parts  of  the  federal  budg- 
et, significantly  impacting  long  term  capital  projects.  The  amendment  would,  in  ad- 
dition, make  reliance  on  already  adopted  appropriations  unreliable,  throwing  into 
doubt  the  ability  of  communities  to  make  long  term  commitments  to  infrastructure 
investments  where  any  municipal  bonding  or  form  of  financing  is  dependent  upon 
a  federal  conmiitment. 

Investments  in  Our  Economic  Future:  The  pending  proposals  are  likely  to  harm 
investment  in  the  future.  Because  spending  cannot  oe  cut  for  interest  on  the  na- 
tional debt  and,  at  least  so  far,  all  sponsors  are  unwilling  to  touch  Social  Security; 
investment  in  areas  such  as  infrastructure,  education  and  training,  and  research 
and  development  would  be  likely  to  take  disproportionate  cuts. 

Thxst  Funds:  The  pending  amendments  would  apply  to  the  highwav,  airport,  and 
other  trust  fiind  programs,  even  though  they  are  self-financed.  The  effect  would  be 
to  use  ever  increasing  amounts  of  user  fees  to  cover  the  federal  deficit  instead  of 
reinvestment  in  the  programs  created  by  Congress. 

Economy:  The  pending  proposals  remove  current  flexibility  to  respond  to  hard 
times  or  national  disasters.  They  would  be  pro-  rather  than  counter-cyclical.  Be- 
cause the  amendments  would  require  deep  spending  cuts  during  a  recession,  they 
could  have  the  tendency  to  aggravate  rather  than  help  local  and  national  econonues. 

Enforceability:  The  pending  proposals  are  silent.  For  municipalities  this  raises 
particular  questions  about  credit.  For  instance,  when  the  House  proposed  across-the- 
board  cuts  in  the  EPA  Municipal  Waste  water  Construction  Treatment  Grants  pro- 
gram, now  funded  through  state  revolving  loan  funds  (SRFs),  a  number  of  states 
had  already  issued  tax  exempt  municipal  revenue  or  obligation  bonds  relying  upon 
already  appropriated  federal  dollars.  Had  the  Senate  agreed  to  those  retroactive 
cuts,  it  would  have  immediately  affected  the  credit  ratings  of  each  of  those  states 
and  thrown  into  doubt  every  municipal  project  undertaken  to  comply  with  federal 
mandates. 

Judicial  Role:  The  pending  proposals  are  silent  on  the  judicial  role.  But  because 
the  courts  would  inevitably  be  forced  to  interpret  the  Constitution,  the  amendments 
would  appear  to  elevate  appointed  officials  to  a  policy  making  role  in  place  of  elected 
officials. 

This  is  a  brief  summary  of  the  potential  iinpacts  on  the  municipalities  that  make 
up  the  nation.  The  combination  of^creating  a  Constitutional  proceaure  which  creates 
no  Constitutional  rights  or  protections  for  other  levels  of  governments,  but  which 
appears  to  carry  with  it  artificial  constraints  which  would  force  the  implementation 
of  the  amendment  to  disproportionately  burden  state  and  local  constituents  and  tax- 
payers is  unfair  smd  unliiely  to  contribute  to  meaningful  change. 

It  is  our  view,  in  closing,  Mr.  Chairman,  that  any  balanced  budget  amendment 
should  include  specific  language — such  as  that  proposed  by  Rep.  Franks — to  prohibit 
the  imposition  oi  any  unfunded  or  underfunded  mandates  on  state  and  local  govern- 
ments. It  should  include  language  to  prohibit  the  transfer  of  greater  burdens  to 
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state  and  local  governments.  As  with  all  local  governments,  it  should  avoid  any  arti- 
ficial barriers  to  raising  revenues  or  cutting  spending. 

We  stand  ready,  as  Speaker  Gingrich  has  proposed,  to  undertake  joint  efforts  to 
make  the  real  choices  about  reducing  Medicare  spending  in  ways  that  actually  re- 
duce costs  not  to  the  federal,  but  to  all  levels  oi  government.  We  stand  ready  to 
make  the  hard  choices  with  you.  That  is  what  balancing  the  budget  will  require — 
a  joint  effort  and  commitment  to  the  real  choices  by  all  oius,  together. 

Thank  you.  I  would  be  pleased  to  respond  to  any  questions. 

Mr.  Canady.  Thank  you  very  much. 

Next  we  will  recognize  the  Honorable  John  Hamre,  Under  Sec- 
retary of  Defense. 

STATEMENT  OF  JOHN  J.  HAMRE,  UNDER  SECRETARY  OF 
DEFENSE  (COMPTROLLER) 

Mr.  Hamre.  Good  morning,  Mr.  Chairman,  Representative 
Schroeder  and  Chairman  Hyde. 

First,  let  me  render  an  apology.  Secretary  Perry  is  out  of  the 
country  and  is  not  able  to  be  here  today.  He  feels  strongly  about 
the  issue  and  would  have  been  here.  And  in  his  absence,  unfortu- 
nately. Secretary  Deutch,  because  of  an  event,  was  unable  to  be 
here.  I  am  a  last  minute  and  a  poor  substitute  and  I  apologize  for 
that. 

Concerning  my  role,  I  am  the  Under  Secretary  of  Defense  (Comp- 
troller). As  tne  comptroller  and  chief  financial  officer,  it  is  my  re- 
sponsibility to  build  a  budget  for  the  Department,  to  explain  and 
defend  that  budget  to  the  Congress.  After  you  enact  it,  it  is  my  re- 
sponsibility to  make  sure  that  your  directions  to  us  are  imple- 
mented in  the  Department,  and  I  also  manage  all  the  finance  and 
accounting  operations  for  the  Department. 

I  wanted  to  take  this  time,  if  I  may,  to  give  you  the  briefing  that 
I  prepared  for  the  Secretary.  Unfortunately,  us  comptroller  types 
and  DOD  types  doii't  go  anywhere  without  briefing.  I  wanted  to 
give  you  the  Briefing  that  I  gave  the  Secretary  to  explain  the  impli- 
cations of  this  amendment  and  what  it  means  for  us  in  the  Depart- 
ment. 

There  are  going  to  be 

Mr.  Canady.  As  long  as  it  won't  take  much  more  than  5  minutes. 

Mr.  Hamre.  Certainly  not.  I  promise  you  that  I  will  be  brief  Im- 
pact of  balanced  budget  amendment  on  aefense. 

We  in  the  Department  would  welcome  balanced  budgets.  I  think 
no  department  in  the  Federal  Government  has  suffered  more  from 
deficits  than  has  the  Department  of  Defense.  Our  departmental 
budget  is  down  35  percent  in  real  terms  over  the  last  10  years  com- 
pared to  increases  in  the  domestic  sector  of  about  12  percent  and 
increases  in  entitlements  of  about  50  percent.  We  are  down  35  per- 
cent in  real  terms. 

We  would  welcome  the  end  of  the  budget  pressure  from  the  defi- 
cit. Our  concerns  rest  on  two  matters.  One  I  think  we  share  widely 
with  other  elements  of  the  Federal  (jovernment  and  one  where  I 
think  we  are  unique.  Let  me  go  to  the  first  chart  1. 

[Chart  1  follows:) 
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Mr.  Hamre.  What  we  don't  know  is  how  to  gauge  the  scale  of 
this  build  down  and  what  it  might  mean  to  the  Department.  As  I 
said,  we  are  the  only  major  part  of  the  Federal  Government  that 
has  suffered  deep  reductions  in  the  last  10  years.  Our  fear  is  that 
will  happen  again.  I  know  that  is  not  the  intention  of  you  or  the 
sponsors,  but  again  over  an  8-year  period  of  time  it  is  our  deep  con- 
cern that  it  could  happen. 

We  have  had  to  make  some  assumptions.  I  am  going  to  show  you 
what  the  implications  are.  We  assume  the  to  zero  and  we  assume 
it  will  be  a  steady  state.  We  are  not  going  to  wait  until  the  sixth 
year  and  implement  the  change  in  the  last  year.  And  so  we  as- 
sumed approximately  a  14-percent  reduction  per  year. 

Then  I  am  going  to  pose  two  questions:  Will  revenues  be  in  the 
formula  for  reductions  or  not?  And  finally,  will  entitlements  be  in 
the  formula  or  not?  Let's  go  to  the  next  chart  there;  chart  2. 

[Chart  2  follows:] 
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Mr.  Hamre.  What  I  am  showing  you  here  is  simply  the  implica- 
tions of  the  yes/no  decision  for  those  two  questions.  If,  for  example, 
revenues  are  included  in  solving  it  in  an  even  share,  50-50,  and 
entitlements  are  in — we  are  in  the  lower  left-hand  box — and  in  that 
case  the  Department  of  Defense's  historic  share  of  reductions  will 
be  $110  billion.  That  is  approximately  6  percent  of  our  budget  over 
this  8-year  period  of  time. 

Now,  the  worst  case  for  us  is  if  there  is  no  increase  in  revenues 
and  all  of  the  burden  is  concentrated  on  the  domestic  side  or — I 
mean  on  the  discretionary  side.  In  other  words,  entitlements  are 
exempted.  And  that,  imfortunately,  has  been  the  history  of  the  last 
5  or  6  years.  In  that  case,  we  are  in  the  upper  right-hand  corner 
and  the  implications  for  the  Department  is  a  $500  billion  reduction. 

That  represents  a  28-percent  cut  in  our  budget  over  this  period 
of  time.  Now  if  we  are  in  the  lower  left-hand  corner,  obviously  that 
is  a  serious  reduction,  one  that  we  could  manage  but  not  without 
considerable  difficulty.  If  we  are  in  the  upper  right-hand  corner 
where  we  exempt  revenues  and  exempt  entitlements,  it  would  be 
disastrous.  It  would  be  a  28-percent  reduction. 

I  know  the  Secretary,  when  asked  this  question  last  year,  said 
that  he  could  not  assure  the  country  he  could  provide  a  valid  de- 
fense at  those  lower  levels.  We  do  know  the  intention  of  all  the 
sponsors  not  to  harm  or  prejudice  the  Department  of  Defense. 
Nonetheless,  we  have  an  11-year  history  of  watching  our  budget  be 
eroded  over  35  percent  in  real  terms  at  the  same  time  that  entitle- 
ments have  gone  up  50  percent  in  real  terms.  So  our  concern  is 
genuine. 

That  is  our  first  concern,  and  that,  frankly,  that  is  one  I  think 
we  share  probably  with  other  elements  of  the  Federal  Grovernment. 
I  don't  think  we  are  unique  in  that  sense.  There  is  one  where  I 
think  we  are  unique.  We  will  go  down  two  charts.  The  next  chart 
simply  illustrates  the  potential  impact;  chart  3. 

[Chart  3  follows:] 
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Mr  Hamre.  Let's  go  down  one  more,  and  I  will  be  very  brief. 
For  us  we  are  very  concerned  that  when  the  balanced  budget  is 
implemented,  what  it  means  for  life  under  the  balanced  budget 

Last  year  at  the  end  of  November,  I  was  handed  a  bill  for  $20 
billion  for  inflation  that  was  not  in  our  5-year  plan.  Go  to  the  next 
chart;  chart  4. 

[Chart  4  follows:] 
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Mr.  Hamre.  Using  the  CBO  rule  of  thumb,  a  1-percent  change 
in  interest  rates  means  a  $5  bilHon  increase  in  the  deficit  in  the 
first  year.  It  means  $108  billion  increase  in  the  deficit  over  5  years. 

Everybody  else  in  the  Federal  Government  worries  only  about 
the  budget  year  because  they  functionally  rebase  every  year.  We  in 
the  Department  of  Defense  worry  seriously  about  5-year  plans. 
When  we  put  a  budget  together  and  put  an  aircraft  carrier  in  that 
budget,  not  only  do  I  have  to  budget  for  the  cost  of  the  material 
and  the  labor,  et  cetera,  I  have  to  budget  for  the  inflation  that  is 
going  to  occur  over  an  8-year  period  of  time  to  build  that  aircraft 
carrier  and  that  has  to  go  in  our  budget.  I  have  to  estimate  that 
as  properly  as  possible.  Our  Department  is  the  onlv  Department 
that  has  to  worry  about  precision  over  a  5-year  period  of  time. 

I  v/OTTv  about  a  process  that  in  November  of  the  fiscal  year  gives 
me  a  bill  that  could  add  up  to  108  billion  dollars'  worth  of  cuts 
when  mine  is  the  only  Department  that  puts  concrete  detailed 
plans  5  vears  out.  This  for  us  is  a  deep  worry.  I  cannot  move  pro- 
grams if  takes  us  16  years  to  develop  a  qualified  battalion  com- 
mander, if  it  takes  us  17  years  to  build  a  new  attack  submarine, 
design  it,  put  it  to  sea,  test  it,  and  for  it  to  go  on  its  first  oper- 
ational patrol.  It  takes  us  12  years  to  develop  a  new  fighter;  very 
long-term  programs.  And  to  have  massive  shifts  in  our  budget  that 
mi^t  come  from  small  changes  in  economic  assumptions  would  be 
very  difficult,  because  we  are  the  only  Department  that  really  has 
detailed,  concrete  5-year  plans,  so  we  worry  about  it. 

This  is  the  briefing  I  offered  the  Secretary.  We  understand  the 
dynamic  that  is  underway.  This  country  is  serious  in  wanting  to 
solve  the  deficit  problems  and  our  Department  would  love  to  be  out 
from  under  the  burden  of  the  deficit.  It  has  been  difficult  for  us. 
We  but  are  worried  on  these  two  counts:  deep  reductions  to  get  to 
zero  and  life  under  the  balanced  budget  amendment. 

[The  prepared  statement  of  Mr.  Hamre  follows:] 

Prepared  Statement  of  John  J.  Hamre,  Under  Secretary  of  Defense 

(Comptroller) 

Mr.  Chairman,  members  of  the  Committee,  thank  you  for  the  opportunity  to  ap- 
pear before  you  today  to  discuss  the  Balanced  Budget  Amendment,  and  the  likely 
inipact  that  it  would  have  on  America's  defense  posture. 

The  Balanced  Budget  Amendment  (BBA)  could  severely  jeopardize  America's  na- 
tional security,  and  that  is  one  of  the  major  reasons  for  the  Administration's  opposi- 
tion to  it.  Unless  legislatively  exempted  from  reductions,  defense  spending  could  end 
up  being  the  primary  billpayer  to  make  federal  budgets  balance,  and  that  would 
fundamentally  undermine  the  security  of  our  nation. 

If  the  Balanced  Budget  Amendment  were  adopted,  America's  defense  posture 
would  be  vulnerable  to  two  different  problems:  the  impact  on  defense  to  reach  a  zero 
deficit  and  the  effect  on  defense  of  the  annual  budget  process  under  the  BBA. 

Impact  on  Defense  To  Get  to  a  Zero  Deficit 

(Chart  1)*  To  illustrate  the  impact  of  getting  to  a  zero  deficit,  several  assumptions 
have  to  be  made  about  the  final  date  and  provisions  of  the  BBA.  Let  us  assume  that 
the  year  of  BBA  implementation  is  2002,  and  make  calculations  based  on  the  most 
recent  deficit  projections  by  the  Congressional  Budget  Ofiice.  Balancing  the  budget 
on  a  phased  basis — 14  f>ercent  per  year  in  1996  through  2002 — would  require  a  total 
of  $1,040  billion  in  spending  cuts  and/or  revenue  increases. 

Exactly  how  much  the  Department  of  Defense  (DoD)  would  have  to  contribute  to 
achieving  a  zero  deficit  would  depend  on  how  much  revenue  would  be  increased  and 


1  Chart  1  appears  on  p.  183. 
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whether  entitlements  would  be  cut.  Under  the  worst  case  scenario,  there  would  be 
no  increase  in  revenue  and  no  cuts  in  the  entitlement  programs.  This  means  the 
budget  would  have  to  be  balanced  by  cuts  in  discretionary  spending,  of  which  na- 
tional defense  represents  about  one  half.  The  best  case  scenario  assumes  half  of  the 
deficit  would  be  offset  by  increases  in  revenue  and  the  other  half  proportionately 
to  spending  for  entitlements  and  domestic  and  defense  discretionary  programs. 

(Chart  2)2  Depending  on  the  final  provisions  of  the  Balanced  Budget  Amendment, 
DoD  budget  cuts  from  FY  1996  to  FY  2002  could  range  from  $110  billion  to  $520 
billion. 

(Chart  3)3  For  national  defense,  the  best  case  scenario  would  have  a  serious  im- 
pact on  national  security.  The  worst  case  would  be  a  disaster.  Achieving  these  totals 
would  entail  substantia  reductions  to  defense  people  and  programs,  which  are  al- 
ready downsized  to  the  minimum  acceptable  level  deemed  necessary  in  the  Bottom- 
Up  Review.  Our  forces  would  become  hollow  and  we  would  have  to  give  up  our  qu£il- 
ity  of  life  initiatives  such  as  adeqruate  compensation  for  military  personnel,  child 
care  programs,  decent  barracks  and  family  housing  and  other  programs  that  provide 
a  sense  of  community  and  support  for  military  families.  We  would  have  to  stop  the 
modernization  and  recapitalization,  which  is  needed  and  planned  in  our  current 
five-year  budget.  We  would  have  to  cut  back  our  emphasis  on  science  and  technology 
and  technology  reinvestment  programs,  and  thereby  risk  the  technological  edge  that 
has  always  given  our  forces  an  advantage  over  our  adversaries. 

Reductions  such  as  these  would  fundamentally  change  the  character  of  America's 
military  posture,  make  our  new  strategy  unsupportable,  call  into  question  our  abil- 
ity to  fiilfill  U.S.  commitments  to  our  allies  and  to  protect  our  interests  worldwide, 
and  undermine  America's  global  leadership. 

The  Annual  Budget  Process  Under  the  BBA 

Let  me  now  turn  to  the  second  problem:  Life  under  a  balanced  budget  amend- 
ment. 

What  about  the  effect  on  defense  of  the  annual  budget  process  under  the  Balanced 
Budget  Amendment?  The  BBA  annual  budget  process  could  routinely  end  up  remov- 
ing irom  our  elected  political  leaders  the  decision  about  what  level  of  defense  spend- 
ing is  prudent.  America's  defense  preparedness  could  get  determined  by  economic 
shifts,  cost  growth  in  entitlements,  and  other  non-defense  factors.  Even  if  threats 
to  America's  global  interests  were  increasing  or  our  forces  deteriorating,  the  BBA 
could  lead  to  deep  defense  cuts. 

The  fact  that  these  consequences  could  be  avoided  with  three-fifths  approval  of 
each  house  of  Congress  is  scant  reassurance.  Preservation  of  an  adequate  defense 
posture  would  become  dependent  on  exceptional  political  efforts.  The  BBA  process 
would  be  heavily  skewed  m  favor  of  cutting  defense  to  compensate  for  whatever  was 
escalating  elsewhere  in  the  budget.  Even  when  a  three-fiftns  majority  minus  one  in 
either  house  believed  that  BBA  cuts  were  unjustified,  the  minority  view  would  pre- 
vail. Not  exactly  ideal  for  the  world's  most  powerful  democracy  and  best  hope  for 
future  peace  and  stability. 

The  BBA  would  threaten  frequent  interruptions  to  the  many  long-term  processes 
that  are  essential  to  maintaining  a  prudent  aefense  posture.  The  quality  and  morale 
of  our  people  must  be  continually  nurtured,  and  would  be  devastated  by  rapid  and 
deep  cuts  in  end  strength.  Our  military  and  civilian  professionals  require  extensive 
training  and  experience.  We  cannot  recruit  and  retain  top-notch  military  and  civil- 
ian professionals,  if  they  are  vulnerable  to  summary  dismissal. 

Repair  parts  must  be  ordered  three  years  ahead  of  anticipated  use,  in  order  to 
ensure  the  readiness  of  U.S.  forces.  Many  years  of  research  and  development  are 
needed  to  ensure  that  our  forces  are  never  outgunned  or  outmaneuvered.  The  aver- 
age major  weapons  procurement  program  requires  8  years  of  development  and  test- 
ing. Production  lines  are  necessarily  set  up  anticipating  stable  procurement  rates; 
they  cannot  be  stopped  and  startea,  in  order  to  offset  a  downturn  in  revenues  or 
surge  in  entitlements.  Because  of  the  long-lead  times  needed  for  our  weapons  sys- 
tems, DoD  is  unique  among  executive  departments  in  that  we  must  have  detailed 
five-year  plans  incorporating  them.  It  would  be  extremely  costly,  and  essentially  un- 
workable, to  turn  on  and  off  defense  programs,  when  the  BBA  forced  deep  budget 
cuts. 

In  sum,  budgeting  under  BBA  would  inject  great  uncertainty  and  chaos  into  de- 
fense planning,  which  needs  to  have  stability  and  a  long-term  perspective. 


'Chart  2  appears  on  p.  185. 
'Chart  3  appears  on  p.  187. 
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(Chart  4>*  Small  changes  in  the  U.S.  economy  would  mean  even  bigger  budget 
problems.  Using  the  CBO  rule  of  thumb,  a  one  percent  rise  per  year  in  interest  rates 
would  increase  the  federal  budget  deficit  $5  billion  in  the  first  year  and  $108  billion 
over  five  vears.  A  one  percent  fall  per  year  in  real  growth  in  the  economy  would 
increase  the  deficit  $9  billion  in  the  first  year  and  $289  billion  over  five  years.  Thus 
under  the  BBA,  even  modest  changes  in  the  economy  could  trigger  sweeping  cuts 
to  federal  programs. 

Closing 

The  Balanced  Budget  Amendment  addresses  a  very  important  issue,  but  it  would 
dramatically  complicate  our  ability  to  plan  for  and  manage  a  strong  Department  of 
Defense. 

Defense  programs  would  be  especially  vulnerable  under  the  BBA,  because  DoD  ac- 
counts for  about  half  of  all  discretionary  spending.  And  that  is  critical  because  the 
BBA  has  no  implementation,  details.  Unless  the  BBA  becomes  a  vehicle  by  which 
revenues  are  increased  or  entitlements  cut,  DoD  could  well  have  to  pay  for  half  of 
every  dollar  of  deficit  reduction. 

DoD  budget  authority,  in  real  terms,  has  been  in  decline  since  FY  1985.  We  have 
finally  reached  the  end  of  our  build  down.  It  would  be  dangerous  to  continue  to 
downsize  our  forces  at  this  time.  The  Balanced  Budget  Amendment  would  cut  de- 
fense spending  to  whatever  level  its  arbitrary  formula  dictated,  and  thereby  displace 
the  carefully  considered  judgments  of  Members  of  Congress,  Presidents,  and  civilian 
and  military  leaders  as  to  what  spending  is  necessary  and  wise.  I  do  not  believe 
such  an  approach  to  questions  of  national  security  would  serve  America  well. 

Mr.  Canady.  Thank  you,  very  much.  Next  we  will  recognize  Mr. 
Robert  Ball. 

STATEMENT  OF  ROBERT  M.  BALL,  FORMER  COMMISSIONER, 
SOCIAL  SECURITY  ADMINISTRATION 

Mr.  Ball.  Mr.  Chairman,  Representative  Schroeder,  my  watch  is 
in  the  shop,  so  I  am  going  to  be  relying  on  your  operating  this 
clock. 

Mr.  Canady.  It  is  generally  accurate. 

Mr.  Ball.  Mr.  Chairman,  since  you  will  put  my  full  statement 
in  the  record,  let  me  go  right  away  to  the  things  I  am  most  con- 
cerned about.  First  and  foremost,  my  concern  is  that  there  is  a  very 
real  possibility  that  in  its  present  form  the  proposed  amendment 
to  the  Constitution  on  the  balanced  budget  will  force  cuts  in  Social 
Security  as  a  result  of  looking  at  year-by-year  balances. 

I  come  to  that  conclusion  for  several  reasons.  But  first  just  let's 
look  at  the  numbers.  If  you  take  Social  Security  and  Defense  out, 
which  I  believe  is  the  intention  of  the  sponsors,  you  have  left  a 
CBO  estimate  for  the  year  2002 — and  I  want  to  focus  just  on  that 
one  year — a  total  remaining  expenditure  of  $1.13  trillion.  That  is 
what  you  have  to  get  any  cuts  out  of.  There  is  an  estimated  deficit 
of  $319  billion  in  that  year  under  present  law. 

If  you  take  into  account  the  proposed  tax  cuts  in  the  Contract 
With  America,  allowing  for  a  drop  in  interest  on  the  debt  from  bal- 
ancing the  budget  would  bring  that  up  to  an  estimate  of  $350  bil- 
lion to  be  taken  out  of  this  $1.13  trillion.  That  is  30  percent.  So 
if  you  don't  count  Social  Security  and  you  don't  count  Defense, 
every  other  program  of  the  Federal  Government  has  to  be  cut  by 
an  average  of  30  percent. 

So  that  to  actually  balance  the  budget  in  the  year  2002,  and  not 
touch  Social  Security  and  not  touch  Defense — requires  a  30-percent 
cut  on  average,  in  everything  else,  whether  it  is  drug  safety  or  re- 


*  Chart  4  appears  on  p.  189. 
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search  into  the  causes  of  disease — whatever,  everything  has  to  be 
cut  the  equivalent  of  30  percent.  Now  if  you  also  exempt  Medicare, 
a  43-percent  average  cut  would  be  needed  to  bring  the  budget  into 
balance. 

To  ease  such  drastic  cuts,  the  Congress  could  turn  to  Social  Secu- 
rity, but  I  think  that  would  be  a  very  unwise  way  to  legislate  Social 
Security  changes.  The  Social  Security  program  is  soundly  financed 
for  the  next  20  to  25  years  at  least.  There  may  need  to  be  some 
changes  down  the  road,  and  personally,  I  would  be  in  favor  of  put- 
ting some  changes  in  the  law  very  soon  that  would  become  effective 
later  in  order  to  show  a  balance  in  the  Social  Security  program. 
However,  that  is  a  very  different  thing;  a  thought-through  change 
for  the  purpose  of  Social  Security  versus  forcing  cuts  imder  the 
pressure  of  a  requirement  for  an  annual  balance  in  the  unified 
budget. 

We  are  talking  about  48  million  beneficiaries  by  2002.  Forcing 
cuts  under  a  balanced  budget  amendment  would  have  to  apply  to 
these  current  beneficiaries.  You  don't  get  much  help  for  a  current 
annual  balance,  if  you  grade  in  changes  over  time.  If  you  are  going 
to  cut  for  the  purpose  of  balancing  the  general  budget,  you  have  to 
apply  the  cuts  to  people  who  are  already  getting  benefits. 

Grading  in  the  cuts  just  wouldn't  amount  to  much.  As  I  said  that 
would  be  a  very  unwise  way  to  change  Social  Security.  What  else 
leads  me  to  think  that  it  is  very  likely  to  come  down  to  Social  Secu- 
rity cuts  under  this  kind  of  a  balanced  budget  amendment?  In  ad- 
dition to  the  numbers  themselves — and  we  are  talking  here  about 
a  $500  billion  expenditure  for  48  million  Social  Security  bene- 
ficiaries in  2002,  a  very  tempting  target  when  you  are  reaching  for 
the  kind  of  numbers  it  takes  to  get  a  balanced  budget.  So  what  else 
leads  me  to  conclude  Social  Security  is  at  risk.  The  first  question 
that  comes  to  my  mind  is  if,  in  fact,  it  is  not  intended  to  do  any- 
thing about  Social  Security,  if  it  is  intended  to  protect  it,  why  is 
it  not  in  the  constitutional  amendment  as  an  exception?  And  I 
must  say  that  I  was  disturbed,  too,  about  the  Speaker's  reference 
to  the  protection  of  Social  Security  for  the  next  4  to  6  years.  That 
would  put  Social  Security  back  on  the  table  just  at  the  point  when 
the  constitutional  amendment  started  to  bite.  And  so  there  is  really 
no  assurance  in  taking  Social  Security  off  the  table  for  now. 

Mr.  Chairman,  I  would  like  also  to  make  the  point  that  Social 
Security  over  the  years  has  not  contributed  1  cent  to  the  deficit  or 
the  current  debt.  If  I  could  just  take  1  minute  beyond  the  red  light 
to  point  that  out.  Since  1937  when  contributions  were  first  made 
to  Social  Security,  $4.3  trillion  has  been  paid  in,  earmarked  for  So- 
cial Security,  and  $3.9  trillion  has  been  paid  out,  leaving  about 
$400  billion,  a  reasonable  contingency  reserve  for  the  system  at 
this  time. 

Annual  surpluses  are  large.  Annual  surpluses  are  coming  in  to 
the  tune  of  $40  to  $50  billion  and  growing  to  $100  billion  of  excess 
income  over  expenditures  in  Social  Security  in  2002  alone.  It  seems 
to  me  that  is  enough  of  a  contribution  to  a  balance  in  the  unified 
budget  without  thinking  about  cutting  benefits  which  would  then 
make  the  Social  Security  surpluses  even  larger.  Still,  where  else 
can  Congress  find  the  money? 
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So,  Mr.  Chairman,  I  think  the  amendment  is  very  dsingerous  for 
Social  Security.  I  think  that  it  is  almost  inevitable  that  Social  Se- 
curity would  be  cut  in  this  kind  of  a  situation.  And  I  think  that 
that  is  a  very  unwise  way  to  change  Social  Security. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ball  follows:] 

Prepared  STATEME>rr  of  Robert  M.  Ball,  Former  Commissioner,  Social 
Security  Administration 

Mr.  Chairman  and  members  of  the  Committee:  my  name  is  Robert  Ball.  I  was 
Commissioner  of  Social  Security  from  1962  to  1973.  Prior  to  nw  appointment  by 
President  Kennedy,  I  was  the  top  civil  servant  at  Social  Security  for  aoout  ten  years 
and  have  had  a  total  of  some  thirty  years  of  service  at  the  Social  Security  Adminis- 
tration. Since  leavinc  the  government,  I  have  continued  to  write  and  speak  about 
Social  Security,  healui  insurance  and  related  programs.  I  was  Staff  Director  to  an 
Advisory  Council  on  Social  Security  to  the  Senate  Finance  Committee  in  1948, 
which  council  recommended  the  major  changes  that  became  the  amendments  of 
1950. 

I  was  a  member  of  the  Statutory  Advisory  Councils  on  Social  Security  in  1965, 
1979,  and  1991,  and  am  a  member  of  the  Advisory  Council  now  studying  the  pro- 
gram. I  was  also  a  meidber  of  the  National  Commission  on  Social  Securityr  Reform 
in  1982-83,  the  Greenspan  Commission.  This  was  the  commission  whose  rec- 
ommendations served  as  the  basis  for  the  important  1983  Amendments.  I  am  cur- 
rently Chair  of  the  Board  of  the  National  Academy  of  Social  Insurance. 

I  am  pleased  to  testify  in  strong  opposition  to  the  Balanced  Budget  Amendment 
to  the  Constitution.  On  the  other  hand,  I  fully  support  moving  to  an  actual  balanced 
budget  in  the  years  ahead  as  the  economy  and  other  goals  of  our  society  permit. 

Large  deficits  in  good  times  are  bad  pohcy  and  have  led  to  the  huge  build-up  in 
the  dent,  with  its  crushing  load  of  interest  payments.  Borrow  and  spend  is  much 
less  responsible  than  carefully  choosing  what  we  want  to  spend  money  on  and  pav- 
ing for  it  as  we  go;  tax  and  spend  if  you  will.  We  are  at  last  on  the  right  road,  only 
the  out-of-control  increases  in  health  care  costs  and  our  unwillingness  to  tax  our- 
selves enough  to  pay  for  the  services  we  want  stand  in  the  way  of  achieving  our 
Saal.  But  forcing  cuts  through  the  Constitution  would  deprive  the  government  of  the 
exibility  it  needs  as  it  continues  progress  toward  a  balanced  budget.  In  my  opinion, 
it  would  force  actions  contrary  to  tne  best  interests  of  the  nation. 

Eloquent  testimony  on  these  general  points  has  been  made  in  many  previous 
hearings  on  these  pomts  by  many  hi^ly  competent  witnesses.  Let  me  therefore  con- 
fine my  testimony  to  the  effect  of  the  Amenoment  on  Social  Security,  a  program  to 
which  along  with  Medicare,  I  have  devoted  most  of  my  adult  life. 

Simply  put,  Mr.  Chairman,  although  I  am  not  easily  frightened,  I  am  frightened 
by  this  proposal.  It  puts  at  great  risk  the  monthly  benefits  of  42  million  people  cur- 
rently receiving  benefits  and  the  benefits  of  millions  more  who  are  working  and 
building  credits  for  future  benefits. 

In  1^3  alone,  134  million  earners  worked  under  Social  Security.  Practically  every 
American  family  hjis  a  major  stake  in  Social  Security.  Hardly  a  special  interest 
group.  The  program  today  keeps  15  million  people  out  of  poverty  and  millions  more 
from  falling  into  near  poverty,  but  it  is  much  more  than  a  poverty  program.  It  is 
the  only  retirement  system  for  6  out  of  10  woriters  in  private  industry  and  the  base 
on  which  private  pensions  are  built  for  the  other  4  out  of  10.  Social  Security  is  fam- 
ily insurance  as  well  as  a  retirement  plan.  Life  insurance  protection  under  Social 
Security  in  1993  was  worth  $12.1  trilhon,  $1.3  trillion  more  than  the  $10.8  trillion 
for  all  private  life  insurance  in  force.  It  pays  nearly  3  million  children  each  month. 
And,  01  course,  there  is  also  protection  against  loss  of  income  because  of  disability. 

The  protection  of  young  families  is  very  significant.  A  family  made  up  of  a  hus- 
band, 32,  earning  average  wages,  and  a  wife,  28,  with  two  children  ages  3  and  5 
has  survivors  protection  of  $250,000.  (It  would  be  the  same  if  the  wue  were  the 
wage  earner  or  the  same  if  both  earned  average  wages.)  Disability  protection  for  the 
same  family  amounts  to  $221,000.  All  of  this  protection,  retirement,  survivors,  and 
disability  insurance,  would  be  put  at  risk  by  a  Constitutional  Amendment  forcing 
a  balanced  budget.  The  Amendment  provides  a  great  opportunity  for  those  who 
favor  cutting  Social  Security  and  radically  restructuring  it.  The  CJoncord  Coalition 
with  its  proposal  to  means-test  Social  Security  would  have  a  heyday. 

And  the  Concord  Coalition  representatives  are  speaking  and  organizing  all  over 
the  country  today.  They  are  a  threat  even  now.  With  this  Amendment,  they  would 
be  much  more  oi  a  threat.  Social  Security  is  self-financed  and  responsibly  financed. 
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It  has  had  no  part  in  creating  the  deflcit  and  the  staggering  debt.  It  has  always 
paid  its  own  way.  From  1937,  when  payments  started  through  1993,  it  collected  $43 
trillion  and  paid  out  $3.9  trillion,  leaving  about  $400  billion  in  assets.  But  no  mat- 
ter, even  though  its  benefits  are  modest,  since  everyone  is  covered,  its  numbers  are 
huge  and  wiU  make  a  tempting  target  when  budgets  are  forced  to  balance  under 
a  Constitutional  Amendment.  And  with  the  requirement  for  an  annual  balance, 
there  would  be  no  grading-in  of  benefit  cuts  over  the  long  run.  The  cuts  would  be 
made  immediately  and  include  current  beneficiaries.  Otherwise  the  cuts  would  have 
little  effect  on  bringing  an  annual  budget  into  balance. 

The  Concord  Coalition's  proposal  for  means-testing  Social  Security  is  the  worst 
proposal — I  believe  it  might  well  destroy  the  system — but  there  are  others  who,  even 
without  a  constitutional  imperative,  would  cut  the  COLA  or  the  benefit  formula.  Not 
because  it  makes  sense  from  the  standpoint  of  the  Social  Security  system,  but  in 
order  to  reduce  the  deficit  in  the  consolidated  budget  of  the  United  States.  I  hardly 
see  how  with  a  Constitutional  Amendment  to  balance  the  budget  the  Congress  could 
avoid  cutting  Socifil  Security.  Some  will  cheer  but  almost  all  Americans  will  feel  be- 
trayed. Not  because  Social  Security  should  never  be  changed.  Changes  have  been 
made  in  the  past  and  will  be  again,  but  changes  in  the  past  have  been  made  with 
long  lead  times  so  that  people  can  adjust,  and  because  Social  Security  itself  needed 
change  to  adjust  to  new  conditions.  But  to  cut  back  on  the  rights  that  people  have 
contributed  to  and  worked  for  because  of  a  year  by  year  requirement  for  balancing 
all  the  receipts  and  expenditures  in  the  consolidated  budget  will  not  be  understood 
by  either  contributing  workers  or  beneficiaries.  Yet,  under  this  Amendment,  I  be- 
lieve large  cuts  are  the  most  likely  outcome  and  I  think  that  would  be  terrible.  And 
it  is  not  very  reassuring  to  have  the  Speaker  say,  as  he  has  done  repeatedly,  that 
he  believes  Social  Security  should  not  be  touched  for  the  next  4  to  6  years.  In  other 
words.  Social  Security  changes  would  be  back  on  the  table  just  when  huge  cuts  in 
government  programs  would  be  needed  to  produce  a  balanced  budget  by  2002  when 
the  Amendment  first  requires  it. 

After  more  than  55  years  of  experience,  we  have  developed  in  this  country  a  four- 
layer  approach  to  retirement  income  that  is  working  well.  The  basic  layer  is  the 
compulsory,  contributory  wage-related  Social  Security  program.  The  second  layer  is 
our  private  pension  system,  encouraged  by  government  through  favorable  tax  treat- 
ment. The  third  layer,  also  encouraged  by  government  through  favorable  tax  treat- 
ment, is  made  up  of  the  savings  people  make  on  their  own,  particularly  through 
homeownership.  Both  pensions  and  savings  are  built  on  Social  Security  so  that  cuts 
in  Social  Security  affect  the  other  two. 

The  fourth  layer  is  the  Supplemental  Security  Income  (SSI)  that  makes  grants  on 
a  mean-tested  basis  to  the  poorest  of  the  elderly  and  those  with  disabilities. 

Social  Security  is  the  key  element  in  all  this — the  base  for  everything  else.  In  my 
judgment,  the  Amendment  threatens  what  has  been  so  carefully  built  up  over  the 
last  half  century.  At  the  very  least,  Mr.  Chairman,  those  who  propose  a  Constitu- 
tional Amendment  have  an  obligation  to  explain  how  they  are  going  to  reach  bal- 
ance by  2002.  Do  they  propose  cuts  in  Social  Security  at  that  time  or  not?  WiU  they 
make  drastic  cuts  in  Medicare?  WiU  taxes  be  raised?  I  urge  the  Committee  to  take 
the  time  to  give  the  country  a  plan  for  accomplishing  what  the  Amendment  wUl  re- 
quire just  seven  years  from  now,  and  time  for  the  American  people  to  react  to 
whether  they  want  to  make  the  cuts  proposed. 

An  amendment  to  balance  the  budget  sounds  attractive,  but  it  is  only  fair  to  make 
clear  to  the  voters  ahead  of  time  what  the  plan  is  for  meeting  the  constitutional  re- 
quirement. If,  in  fact,  Social  Security  is  not  to  be  cut,  why  not  exempt  it  from  the 
Amendment  and  require  a  balance  in  the  non-Social  Security  budget?  Anything 
short  of  this  should  be  taken  as  a  sign  that  come  4  to  6  years  from  now.  Social  Secu- 
rity wUl  surely  be  back  on  the  table. 

Mr.  Chairman  and  members  of  the  Committee,  don't  undermine  the  faith  of  con- 
tributing workers  and  beneficiaries  in  the  government's  promises  to  pay  specified 
social  benefits  in  return  for  contributions.  People  have  and  wiU  adjust  to  changes 
if  they  are  needed  to  maintain  the  financial  balance  of  Social  Security.  But  cutting 
Social  Security  to  bring  the  total  budget  into  balance,  including  cuts  for  those  al- 
ready receiving  benefits,  wiU  just  about  destroy  the  Social  Security  system  and  un- 
dermine faith  in  government  itself.  Please  don't  let  this  happen. 

Mr.  Canady.  Thank  you,  Mr.  Ball. 
Dr.  Eisner. 
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STATEMENT  OF  ROBERT  EISNER,  WILLIAM  R.  KENAN  PROFES- 
SOR OF  ECONOMICS  EMERTUS,  NORTHWESTERN  UNIVER- 
SITY 

Mr.  Eisner.  Thank  you  very  much  for  having  me  here.  You  have 
my  statement,  and  also  an  article  of  mine  that  will  be  appearing 
in  the  Wall  Street  Journal  in  a  few  days,  which  I  trust  will  be  in 
the  record. 

It  has  been  suggested  that  we  combine  two  proposed  amend- 
ments that  are  under  consideration  in  the  body  politic  and  have  an 
amendment  to  the  Constitution  that  will  mandate  prayer  in  the 

Eublic  schools  for  a  balanced  budget.  And  since  ordering  a  balanced 
udget  is  like  commanding  that  the  tides  cease  and  don't  come  in 
again,  I  think  it  would  require  some  kind  of  divine  intervention. 

I  think  what  is  not  readily  understood  is  that  the  deficit,  like  the 
economy,  has  its  rhythms.  When  the  economy  slows,  the  deficit  will 
grow.  The  best  estimates  are  that  each  percentage  point  of  unem- 
ployment adds  at  least  $50  billion  to  the  deficit. 

If  our  unemployment  rate  gets  down  to  5.4  percent,  and  then  it 
went  back  to  7.6  percent,  which  it  was  in  the  middle  of  1992,  that 
would  increase  the  deficit  by  $110  billion. 

What  are  you  going  to  do  if  that  happens?  It  is  easy  enough  for 
the  President  and  for  the  Congress,  according  to  your  provision — 
your  articles  1  and  3,  to  say,  we  are  going  to  have  a  balanced  budg- 
et. It  is  easy.  All  you  have  to  do  is  estimate  that  we  will  have  a 
very  low  rate  of  unemployment,  that  interest  rates  are  low,  tax  rev- 
enues are  high.  You  won't  have  much  to  spend  on  unemployment 
benefits.  The  Dudget  is  balanced. 

And  what  happens  actually  as  the  economy  develops?  If  this 
economy  slows,  if  there  is  suddenly  a  need  for  more  defense  ex- 
penditures, whatever,  the  deficit  grows  and  then  what?  You  pre- 
clude yourself  from  raising  tax  receipts  which  would  probably  ag- 
gravate the  slowdown  anyway,  but  cutting  Government  expendi- 
tures would  do  so  as  well. 

The  provisions  that  really  have  bite,  as  I  think  most  of  you  know, 
are  section  2  on  receipts  and  section  6  on  the  debt.  There  are  some 
anomalies  of  section  2  I  wonder  if  the  committee  has  considered. 
Many  of  you — I  do  not — many  of  you  favor  reducing  the  capital 
gains  tax  rate.  Many  of  the  proponents  of  reducing  the  capital 
gains  tax  rate  say  that  it  will  raise  receipts. 

You  must  all  be  aware  of  what  happens  then  if  you  pass  a  bill 
to  lower  the  capital  gains  tax  rate  and  I  go  into  court  and  I  say 
you  have  violated  the  Constitution  because  that  is  going  to  raise 
receipts  and  you  are  prohibited  from  raising  receipts.  Are  you  going 
to  have  court  tests  of  all  of  these  provisions? 

I  might  also  point  out  on  that  section  2,  Mr.  Ball  may  come  back 
to  that,  if  you  go  30  or  40  years  ahead,  we  presume  we  will  have 
some  need  to  do  something  about  the  Social  Security  Trust  Fund. 
You  have  two  choices.  One  to  in  some  way  cut  benefits  or  the  other 
to  raise  taxes,  raise  payroll  taxes  for  Social  Security.  Are  you  going 
to  dictate  now  in  the  Constitution  that  we  are  going  to  have  to  cut 
benefits  in  the  future?  We  will  not  be  able  to  raise  Social  Security 
payroll  taxes. 

Section  6  on  the  debt  is  the  critical  one,  as  many  of  you  point 
out,  and  that  says  that  you  cannot  raise  the  debt.  Now  why  can't 
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the  Government  raise  the  debt?  People  say  that  private  individuals 
have  debt.  Debts  of  households  are  considerably  greater  than  the 
debts  of  the  Federal  Government.  The  debt  of  business  is  consider- 
ably greater. 

If  private  households  could  not  borrow,  they  couldn't  have 
houses.  Nobody  would  have  a  house.  They  would  have  to  wait  es- 
sentially until  they  were  retired  before  they  would  have  the  income 
to  buy  it. 

Of  course  the  critical  issue  is — and  has  been  pointed  out  now  by 
Congressman  Wise  and  I  am  sure  most  of  you  are  aware  of  it — that 
the  Federal  Government  coimts  its  accounts  in  a  way  unlike  busi- 
ness, unlike  private  individuals,  unlike  State  and  local  govern- 
ments. It  does  not  have  a  separate  capital  budget — ^it  includes  cap- 
ital expenditures  with  all  the  outlavs.  And  this,  you  know,  suggests 
all  kinds  of  ways  of  evading  this.  And  that,  in  a  way,  is  one  of  the 
most  frightening  things  about  it,  the  extent  to  whicn  it  is  going  to 
promote  evasion. 

It  may  sound  facetious  to  suggest  that  all  you  have  to  do  is  start 
selling  off  assets.  We  could  start  with  the  White  House  and  the 
Capitol.  Sell  them  and  lease  them  back.  Sell  off  the  Interstate 
Highway  System  and  let  people  charge  tolls.  You  could  keep  doing 
this  for  10  or  15  years,  $200  billion  of  assets  a  year,  until  we  run 
out  of  assets. 

It  says  you  can't  increase  the  debt.  How  about  setting  up  quasi- 
governmental  corporations  and  let  them  do  the  borrowing  and  the 
Federal  Government  would  simply  guarantee  the  securities  they 
issue?  You  know,  I  could  make  a  fortune  advising  you  how  to  evade 
this  thing  if  you  ever  actually  did  pass  it. 

Everybody  is  talking  about  how  terrible — and  I  will  close  in  just 
a  minute,  if  I  may — debt  is.  I  have  to  quote,  to  the  chairman  of  the 
full  committee,  my  fine  Congressman  from  my  home  State  of  Illi- 
nois— Abraham  Lincoln.  Lincoln  said  "The  great  advantage  of  citi- 
zens being  creditors  as  well  as  debtors  with  relation  to  the  public 
debt  is  obvious.  Men  can  readily  perceive  that  they  cannot  be  much 
oppressed  by  a  debt  which  they  owe  to  themselves." 

You  all  talk  about  this  terrible  debt.  Who  owns  this  debt?  It  is 
the  American  people  who  own  these  Treasury  bills  and  savings 
bonds  and  notes  and  the  like.  You  can  argue  about  the  impact  of 
deficit  and  debt  on  the  economy,  but  why  do  we  keep  saying  that 
the  debt  is  oppressing  our  children?  Our  children  and  grand- 
children are  going  to  be  having  these  securities.  It  is  essentially  a 
wash.  And  yet  somehow  it  is  very  difficult  to  get  politicians  to  say 
this,  to  get  the  media  to  point  this  out.  And  everybody  has  the  im- 
pression the  debt  is  one-sided.  But  for  every  borrower  there  is  a 
creditor.  For  every  liability  there  is  an  asset.  The  liabilities  of  the 
Federal  Government  are  the  assets  of  the  public. 

What  we  should  have  is  a  situation,  a  rule  of  thumb,  where  the 
debt,  like  anybody  else's  debt,  grows  in  proportion  to  income.  In 
that  case  you  could  have  a  deficit  right  now.  With  the  income  of 
the  country  growing  at  6  percent,  a  deficit  of  about  $210  billion 
would  be  balance. 

And  then  you  would  use  those  deficits,  not  to  squander  on  cur- 
rent waste  or  consumption,  but  use  those  deficits  to  finance  invest- 
ment. Now  that  would  be  my  rule  of  thumb. 
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What  I  want  to  say  is  maybe — most  of  you  may  not  agree  with 
my  economic  philosophy.  Most  economists  oppose  this  amendment 
and  the  basic  reason  to  oppose  it  is  we  don't  want  to  put  into  the 
Constitution  our  own  individual  philosophy.  I  don't  want  you  to  put 
in  the  fact  that  you  have  to  balance  the  budget  every  year.  You 
don't  have  to  put  in  my  notion  that  you  should  have  the  debt  grow 
with  income.  The  Constitution  should  be  sacred.  Let's  not  trash  it. 

Mr.  Canady.  Thank  you,  Dr.  Eisner. 

[The  prepared  statement  of  Mr.  Eisner  follows:] 

Prepared  Statement  of  Robert  Eisner,  William  R.  Kenan  Professor  of 
Economics  Emeritus,  Northwestern  University 

However,  well  meaning  in  intent,  legislation  insisting  on  a  ''balanced  budget"  re- 

f[ardless  of  economic  circumstances  and  the  way  the  budget  is  measured  is  economic 
oily.  Attempts,  such  as  H.J.  Res.  1,  to  enshrine  that  intent  in  the  Constitution  of 
the  United  States  can  prove  disastrous  to  the  conduct  of  economic  policy  and/or  in- 
spire contempt  for  the  resultant  lack  of  honesty  in  the  budget  process. 

The  facts  are  that,  by  the  accounting  procedural  of  the  Feaeral  Government,  the 
people  of  the  United  States  on  balance,  year  after  year,  have  been  running  deficits 
and  increasing  their  debt.  And  by  Federal  accounting  procedure,  that  would  be  true, 
as  well,  for  most  of  our  largest  and  most  successml  private  corporations  and  for 
most  of  the  50  state  governments.  But  following  widely  accepted  accounting  practice, 
accepted  almost  everywhere  except  in  the  U.S.  Government,  these  entities  have  not 
generally  been  declaring  "deficits"  because  they  have  not  included  capital  expendi- 
tures in  their  current  accounts. 

Thus  General  Motors  and  IBM  have  shown  profits,  or  what  we  would  call  in  gov- 
ernment accounts  "surpluses,"  year  after  year  even  while  their  debt  has  grown  enor- 
mously. To  insist  that  they  balance  their  budgets  including  all  expenditures  would 
mean  that  they  could  never  go  to  the  capital  maricets  and  would  drastically  curb 
their  ability  to  compete  and  grow  in  an  expanding  world  of  advancing  technology. 
To  insist  that  the  households  of  the  United  States  balance  their  budgets  by  Federal 
accounting  rules  would  mean  that  they  could  not  borrow  to  buy  homes  or  finance 
their  children's  education.  To  insist  that  the  Federal  Qoyemment  maintain  a  "bal- 
anced budget"  under  current  Federal  accounting  procedures,  or  to  allow  a  minority 
of  the  Congress  to  insist  on  that,  would  threaten  the  vital  investment  in  our  future 
which  is  the  major  legitimate  concern  of  those  who  are  looking  for  responsible  and 
prudent  national  economic  policy. 

Indeed,  with  current  Federal  accounting  practice,  the  deficit  can  be  kept  down — 
or  eliminated  for  many  years — ^by  selling  oft  government  assets,  since  receipts  from 
sales  are  subtracted  from  expenditures,  and  renting  them  back.  We  could  start  sell- 
ing ofT  the  Capitol  and  the  White  House.  If  we  aUowed  the  private  firm  to  which 
we  sold  them  to  charge  admission  to  interested  tourists  we  could  even  hold  down 
the  rent  we  might  have  to  pay,  whUe  claiming  that  there  were  "no  new  taxes" — 
just  user  fees,  and  those  paid  to  a  private  firm  and  not  the  Government.  A  similar 
sale-lease  arrangement  with  our  vast  military  arsenal  could  leave  the  budget  bal- 
anced for  quite  a  while,  until  we  had  finally  sold  off  all  of  our  missiles,  bombers 
and  battleships. 

For  individuals,  business  and  governments  there  is  a  proper  concern  that  debt 
does  not  grow  excessively.  But  our  concern  must  always  be  for  real  debt,  that  is, 
debt  adjusted  for  inflation,  the  relation  between  liabUities  and  assets  and,  ulti- 
mately, the  relation  between  debt  and  the  cost  of  servicing  it  and  our  incomes. 

The  Federal  debt  held  by  the  public  is  now  approximately  $3,500  billion.  With  a 
rate  of  general  inflation  oi  only  3  percent,  that  debt  could  grow  by  $105  billion  in 
the  next  year,  that  is,  we  could  essentially  have  a  deficit  of  $105  billion  by  current 
accounting,  without  increasing  the  real  value  of  the  debt.  If  we  followed  business 
accounting  practice  and  included  in  the  budget  depreciation  charges  but  not  capital 
expenditures,  we  would— utilizing  0MB  estunates  of  Federal  investment  outlays — 
reduce  our  "deficit"  bv  some  $70  oillion  more.  Indeed,  these  two  adjustments  alone, 
then,  would  completely  wipe  out  the  currently  estimated  official  deficit. 

The  proposed  amendment  would  make  it  more  difficult  to  increase  "Federal  public 
debt."  But  what  is  that  public  debt?  Would  it  include  debt  held  by  the  social  security 
trust  funds  and  by  employee  retirement  funds?  Would  it  include  debt  held  by  the 
Federal  Reserve?  Would  it  include  obligations  of  U.S.  credit  agencies  or  government 
enterprises,  implicitly  or  explicitly  guaranteed  by  the  U.S.  Government?  Would  it 
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include  the  contingent  liabilities  in  the  form  of  deposit  insurance  for  banks  and 
S&Ls?  Would  it  include  Treasury  currency  and  Federal  Reserve  notes? 

It  would  be  hard  to  see  how  the  amendment  could  sensibly  be  taken  to  apply  to 
many  if  any  of  the  above.  But  yet,  if  it  did  not  apply  to  all,  it  would  be  an  open 
invitation  for  evasion.  Government  expenditures  could  simply  enough  be  financed  by 
allowing  government  enterprises  or  credit 

It  would  be  hard  to  see  now  the  amendment  could  sensibly  be  taken  to  apply  to 
many  if  any  of  the  above.  But  yet,  if  it  did  not  apply  to  all,  it  would  be  an  open 
invitation  to  evasion.  Government  expenditures  could  simply  enough  be  financed  by 
allowing  government  enterprises  or  credit  agencies  to  borrow  with  their  debt  guar- 
anteed by  the  Federal  government  and  then  disburse  the  funds  so  that  there  would 
technically  be  no  increase  in  "government"  expenditures  or  "pubUc  debt."  Or  the 
Treasury  could  simply  print  money  to  finance  expenditures  and  thus  not  increase 
that  "public  debt,"  whicn  presumably  includes  only  the  "debt,"  while  relying  on  the 
Federal  Reserve  to  absorb  the  excess  money  by  in  turn  selling  its  holdings  of  Treas- 
ury securities.  If  there  are  any  current  laws  that  restrict  this  Kind  of  operation  they 
can  after  aU  be  revised  or  repealed  with  simple  majority  votes  of  Congress  and  the 
signature  of  the  P*resident. 

Within  the  current  accounting  framework,  we  can  indeed  alter  our  measure  of  the 
deficit  almost  at  will.  If  we  were  to  declare  contributions  for  social  insurance  not 
taxes  but  loans  to  re  repaid  at  retirement  or  in  case  of  iUness  or  disability,  the  "defi- 
cit" and  the  public  debt  would  be  vastly  increased.  Conversely,  we  could  vastly  re- 
duce the  deficit  by  declaring  unemployment  and  some  other  income  security"  pay- 
ments as  loans,  rather  than  current  "outlays,"  with  only  future  taxes  reducea  by 
what  would  then  be  dubbed  "loan  repayments." 

Vast  amounts  of  government  could  thus  be  reclassified  as  loans,  made  through 
credit  agencies  whose  debt  is  in  turn  guaranteed  by  the  Treasury.  Perhaps  more 
troublesome.  Federal  outlays,  could  be  reduced  and  the  budget  thus  kept  in  oalance, 
by  eliminating  some  $200  billion  of  Federal  grants  to  states  and  localities  and  by 
legislation  requiring  private  firms  to  finance  traditionally  governmental  expendi- 
tures. This  could  cover  everything  from  health  care  for  the  poor  to  protection  of  the 
environment  to  teaching  illiterates  and  the  building  of  roads.  One  could  conceivably 
argue  that  it  is  better  to  foist  privatize  some  government  assets,  but  this  should 
hardly  be  done  simply  to  meet  the  dictates  of  current  accounting  practice  under  the 

f)roposed  amendment.  Whatever  the  harm  (or  benefits)  of  Federal  deficits  there  is 
ikely  to  be  more  harm  than  good  in  simply  passing  them  off  to  states,  cities,  private 
business  and  individuals. 

But  a  critical  and  underlying  objection  to  any  constitutional  amendment  mandat- 
ing or  pushing  for  a  "balanced  oudget"  relates  to  the  misapprehension  that  a  budget 
balanced  according  to  current  Federal  accounting  rules  is  necessarily  good  and  that 
such  deficits  are  necessarily  bad.  The  fact  is  that  deficits  can  be  too  big  but  they 
can  be  to  small,  and  you  can't  tell  which  unless  you  measure  them  right. 

One  simple  and  appropriate  way  to  evaluate  the  budget  is  in  terms  of  whether 
it  is  contriouting  to  a  growth  of  debt  faster  than  the  growing  in  income.  Since  the 
national  income  is  growing  at  least  6  percent  a  year  tne  Federal  debt  can  grow  at 
that  rate  and  still  keep  the  debt  the  same  proportion  of  income.  This  means  cur- 
rently, with  a  debt  again  at  $3,500  billion,  that  the  debt  can  grow  this  next  year 
by  $210  billion — we  can  have  a  deficit  of  $210  billion,  or  about  3  percent  of  GNP — 
and  still  in  this  meaningful  sense,  as  it  would  be  accepted  by  any  growing  business, 
keep  in  "balance."  A  debt  growing  less  rapidly  than  this  implies  a  lesser  and  lesser 
role  for  government  debt  as  compared  to  private  debt  and  very  likely  a  lesser  and 
lesser  role  for  public  investment  and  government  in  general.  Current  projections  of 
the  1995  deficit  are  $170  billion  and  less.  That  means  we  are  already  more  than 
in  balance;  the  debt/GDP  ratio  is  declining.  It  mav  well  be  in  order  for  some  govern- 
ment activities  to  be  reduced  but  there  may  will  be  many  others  that  warrant  in- 
crease— for  our  infrastructure  of  roads,  bridges  and  airports,  for  education  and  pub- 
lic health,  for  combatting  drug  addition  and  for  investing  in  a  better  world.  Do  we 
want  a  constitutional  amendment  indiscriminately  to  stymie  all  this? 

But  what  is  more,  as  all  economists  and  the  Congress  must  be  aware,  the  econ- 
omy has  its  rhythms.  At  times  it  slows  or  declines  and  tax  revenues  shrink.  That 
is  hardly  the  time  to  cut  government  exf)enditure8  to  prevent  a  deficit.  Would  we 
then  want  to  reduce  unemployment  benefits  or  social  security  payments  or  public 
investment?  Yet  that  is  what  the  amendment  would  mandate,  unless  three-fifths  of 
the  fiiU  membership  of  each  house  could  be  induced  to  act  promptly  to  recognize  the 
slowdown  and  authorize  an  increase  in  "the  public  debt." 

I  might  point  out  that  it  is  Section  2  and  Section  6  of  the  proposed  amendment 
that  have  potential  bite.  Sections  1  and  3  relating  to  prospective  estimates  and 
budgets  are  with  little  other  than  political  content.  Since  it  is  notoriously  difficult 
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to  estimate  future  receipts,  along  with  many  government  outlays,  we  can  only  ex- 
pect that  the  Congress  and  the  President  will  nave  every  opportunity  to  project  fu- 
ture receipts  at  a  level  sufficient  to  finance  the  expenditures  they  wish  to  make.  And 
the  Federal  outlays  themselves  can  be  understated,  as  we  well  know,  by  such  expe- 
dients as  unrealistically  low  estimates  of  interest  rates  and  Treasury  interest  pay- 
ments and  overly  optimistic  estimates  of  growth  of  the  economy,  which  would  lower 
unemployment  and  other  income  security  pajmaents  as  well  as  increase  anticipated 
tax  revenues.  It  is  bad  enough  that  current  law  has  encouraged  such  deception  in 
the  current  budget-making  process.  It  would  be  all  the  worse  to  mandate  it  in  the 
Constitution. 

Section  2,  efiectively  giving  a  minority  the  right  to  block  tax  increases,  and  Sec- 
tion 6,  similarly  prombiting  increases  m  the  oebt,  imply  that  excesses  of  outlays 
over  receipts  will  have  to  be  corrected  by  cuts  in  outlajrs.  Aside  from  all  the  evasive 
tricks  I  have  suggested,  what  could  actually  be  done,  in  the  middle  of  the  year,  no 
less,  if  a  shortfall  suddenly  develops?  Shut  down  functions  of  the  government?  Not 

Bay  government  workers,  perhaps  giving  them  promises  of  future  payment  instead? 
•efault  on  interest  on  the  debt?  Not  make  payments  on  defense  contracts?  Furlough 
the  armed  forces?  Stop  paying  unemployment  benefits  just  when  claims  are  increas- 
ing? Deny  the  elderly  or  the  poor  health  care  bv  cutting  Medicare  and  Medicaid  be- 
cause more  people  are  out  of  work?  Or  violate  the  commitments  of  both  parties  that 
social  security  retirement  benefits  wiU  not  be  cut?  All  of  these  alternatives  would 
seem  clearly  objectionable,  if  not  out  of  the  question.  But  just  what  would  be  done? 
Can  the  Congress  spell  out  now  what  it  would  do?  The  public  might  well  be  horri- 
fied to  realize  that  the  amendment  would  mandate  one  of  these  actions  or  some- 
thing like  them.  Or  would  the  Congress  then  just  ignore  the  Constitution  and  allow 
the  deficit  to  continue? 

Some  may  ai^e  that  all  this  is  tough  but  the  amendment  clearly  asks  the  Fed- 
eral Giovemment  to  do  what  private  business  does.  If  receipts  or  sales  are  down, 
compEinies  must  cut  outlays  and  lay  off  workers  if  necessary.  But  private  companies 
are  free  to  use  discretion.  They  are  not  forced  by  law  to  wreck  the  business  rather 
than  borrow  temporarily  to  cover  losses — and  then  borrow  again  in  good  times  to 
invest  to  expand.  And  what  is  more,  the  Government  should  properly  be  most  con- 
cerned with  the  income  statement  and  balance  sheets  of  the  economy  rather  than 
its  own.  Cutting  outlays — or  raising  taxes — in  a  time  of  deficit  induced  by  an  eco- 
nomic downturn  is  clearly  perverse  oehavior  for  the  economy.  It  adds  public  unem- 
ployment to  private,  reductions  in  sales  by  business  to  government  to  reductions  in 
sales  to  the  private  sector.  And  if  taxes  are  increased  by  a  three-fifths  vote  in  order 
to  obey  the  Section  6  prohibition  on  borrowing,  that  clearly  depresses  the  economy 
all  the  more. 

The  proposed  amendment  thus  would  force  what  almost  all  economists  would  rec- 
ognize as  pro-cyclical  behavior,  that  would  aggravate  economic  downturns.  This 
would  likely  put  us  in  a  position  where  efforts  to  eliminate  a  deficit,  by  slowing  the 
economy  all  the  more,  would  make  it  necessary  to  take  further  action  that  would 
in  turn  further  slow  the  economy.  We  would  be  caught  in  a  situation  where  the  ac- 
tions mandated  to  eliminate  the  deficit  would  keep  making  it  worse. 

The  proposed  amendment  prescribes  perverse  economic  policy,  depressing  the 
economy  wien  it  is  down.  It  would  strike  a  body  blow  at  investment  in  our  future. 
Objectionable  as  such  economic  poUcy  may  be,  what  is  worst  is  that  it  would  be 
enshrined  in  our  hopefully  eternal  constitution.  It  would  trap  us  for  years  and  years, 
at  least  until  like  the  infamous  prohibition  amendment  so  enraged  the  public  with 
the  massive  evasion  that  it  induced,  that  it  was  finally  repealed.  Let  us  not  trash 
the  Constitution  again. 
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Table  A.   Deficit  with  Constant  Debt-to-GNP  Ratio 

Debt  SEE       Ratio 

1993  $3, 247. 2b  $6, 295. Ob       0.516 

6%  Growth  194.8b  377.7b       0.516 


1994  $3, 442. Ob  $6, 672. 7b       0.516 


Deficit  »    Increase  in  Debt,  for  constant  Debt/GDP  ratio: 

$194.8  billion 
Actual  1994  deficit:   $203  billion 

********** 
Table  B.   Deficit  if  unemployment  were  at  Full  Employment  Target 

Actual  1994  deficit,  $203  billion 

CBO  estimate  of  deficit  related  to  unemployment 

$50  billion  per  percentage  point 

Full  Employment  Target:   4.0  percent  unemployment 

Average  unemployment:   1994  fiscal  year:   6.3  percent 

Excess  unemployment:   2.3  percentage  points 

Excess  unemployment  component  of  deficit,  2.3  times  $50  billion: 

$115  billion 
Deficit  without  excess  unemployment:   $88  billion. 

********* 

Table  C.   Projections  for  Fiscal  1995 

Projected  1995  Deficit,  $167  billion 

Deficit  with  interest  rate  on  debt  2  percentage  points  less,  $98 

billion. 
Deficit  with  unemployment  one  percentage  point  less,  $117 

billion. 
Deficit  for  constant  debt/GDP  ratio  with  6.5  percent  growth  in 

GDP,  $224  billion. 
Deficit  with  lower  unemployment  and  lower  interest  rates,  $48 

billion. 


Year 

1939 
1946 
1974 
1981 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
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Table  D.   Debt,  GDP,  Debt /GDP  Ratio, 
Selected  Years,  1939-1994 


Debt 

GDP 

Debt /GDP 
Ratio 

(Billions 

Of  dollars) 

(Percent) 

41.4 

87.9 

47.1 

241.9 

212.5 

113.8 

343.7 

1404.1 

24.5 

784.8 

2950.0 

26.6 

1888.1 

4472.1 

42.2 

2050.3 

4810.3 

42.6 

2189.3 

5163.2 

42.4 

2410.4 

5472.3 

44.0 

2687.9 

5678.7 

47.3 

2998.6 

5959.6 

50.3 

3247.2 

6295.0 

51.6 

3432.4 

6632.3 

51.8 
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Table  E. 
Debt  of  Domestic  of  Non-Financial  Business:  $3.8  Trillion 
Debt  of  Private  Households:   $4.5  Trillion 
Gross  Federal  Debt  Held  by  Public:   $3.5  Trillion 

********** 
Table  F. 

Net  Bottling,  1993 

U.S.  Govt.  $256  Billion 

Private  Households:   $294  Billion 

********** 

Table  G. 

Average  Annual  Percent  Increase  in  Debt 

1960-88    1980-88    1980-89  1988-89 

IBM                      18.9       13.0       16.2  24.8 

CM                      11.0        8.3        8.8  6.1 

Federal  Government**       8.0        14.2  13.3        6,8 


**Gross  Federal  debt  held  by  public,  end  of  period. 
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[prepared  for  the  wall  street  journal,  january  9,  1995] 
DonT  Trash  the  Constitution  With  Anybody's  Economic  Dogma 

Robert  Eisner 

It  has  been  suggested  that  we  combine  two  of  the  currently  proposed  amendments 
to  the  United  States  Constitution;  put  into  the  supreme  law  of  the  land  a  require- 
ment that  the  public  schools  have  prayers  for  a  balanced  budget.  Since  ordering  a 
balanced  budget  is  like  commanding  the  tides  retreat  and  then  cease,  we  may,  alter 
all,  require  some  kind  of  divine  intervention. 

The  "balance"  apparently  contemplated  is  an  equality  between  government  out- 
lays (expenditures)  and  revenues  (tax  receipts).  But  both  of  these  are  variable  and 
quite  beyond  the  short-run  control  of  the  government.  Tax  receipts,  of  course,  based 
on  individual  and  corporate  income  taxes,  payroll  taxes  and  some  excise  taxes,  go 
up  and  down  with  the  state  of  the  economy.  And  some  outlays,  for  unemployment 
insurance  for  example,  go  down  and  up  with  the  state  of  the  economy.  Each  addi- 
tional percentage  point  of  unemployment,  it  is  therefore  estimated,  is  associated 
with  at  least  $50  billion  of  additional  deficit,  as  revenues  shrink  and  outlays  grow. 
If  unemployment  were  to  rise  from  the  just  reported  5.4  percent  to  say  the  7.6  per- 
cent of  June  1992,  the  deficit  could  be  expected  to  rise  by  at  least  $110  billion.  What 
would  the  law  then  tell  us  to  do?  Tell  tax-payers  to  try  harder?  Stop  some  of  those 
much  maligned  "entitlement"  checks  (for  unemployment  insurance,  social  security, 
Medicare  and  Medicaid)  for  the  balance  of  the  recession?  Or  pray? 

It  is  widely  asserted,  "I  balance  my  check-book.  Why  can't  the  government  balance 
its?"  But  we  would  not  dream  of  keeping  our  check -books  balanced  the  way  a  bal- 
anced budget  would  require  the  government.  We  borrow  to  buy  houses  and  auto- 
mobiles and  to  send  our  kids  to  college.  K  we  lose  our  job  or  suffer  a  financial  re- 
verse we  may  well  borrow  to  tide  ourselves  over  to  a  better  time.  In  1993,  net  bor- 
rowing of  the  U.S.  Government  was  $256  billion;  that  of  private  households  was 
$294  billion.  How  about  an  amendment  to  ban  individual  borrowing  for  any  purpose 
unless  three-fifths  of  both  houses  of  the  Congress  make  an  exception? 

And  how  many  businesses  could  get  along  without  ever  borrowing?  Borrowing  to 
invest  and  expand  is  the  hallmark  of  business  success.  U.S.  Treasury  debt  is  now 
some  $3.5  trillion.  U.S.  non-financial  business  owes  over  $3.8  trillion.  And  private 
households  owe  about  $4.5  trillion.  Lending  and  borrowing  are  indeed  the  founda- 
tion of  modem  capitalism. 

But  government  debt  is  somehow  viewed  as  different.  We  are  told  that  state  gov- 
ernments balance  their  budgets  and  are  widely  required  to  do  so  in  their  constitu- 
tions. The  great  majority  of  state  governments,  though,  have  separate  capital  budg- 
ets. They  balance  only  their  operating  or  current  budgets — if  they  do — and  borrow, 
that  is,  run  deficits,  for  capital  expenditures. 

To  require  the  federal  government,  which  keeps  no  separate  capital  budget,  to 
keep  revenues  equal  to  outlays  would  mean  that  all  public  investment  would  have 
to  be  financed  out  of  current  taxes.  But  capital  investment  is  intended  to  offer  bene- 
fits in  the  future.  Those  getting  the  benefits  should  be  expected  to  pay  for  them. 
To  ask  current  tax-payers  to  meet  all  of  that  burden  is  not  only  unfair.  It  calls  for 
them  to  assume  a  burden  they  are  likely  to  refuse,  with  the  result  that  public  in- 
vestment— in  infrastructure,  research,  education,  and  fighting  crime  are  all  likely  to 
be  starved.  There  is  undoubtedly  much  waste  in  government — and  a  fair  amount 
elsewhere — and  we  would  certainly  like  to  reduce  it.  But  do  we  really  want  to  re- 
duce public  investment  or  public  financing  of  investment  in  our  future?  And  do  we 
want  a  constitutional  amendment  to  force  us  to  reduce  our  investment  in  our  fu- 
ture— unless  we  can  get  three-fifths  of  the  members  of  both  houses  of  Congress  to 
make  an  exception? 

Mr.  Canady.  Mr.  Morrison. 

STATEMENT  OF  ALAN  B.  MORRISON,  PUBLIC  CITIZEN 
LITIGATION  GROUP 

Mr,  Morrison.  My  principal  concern  as  a  litigating  lawyer  for 
the  past  25  or  more  years  in  the  Federal  courts  is  what  to  do  about 
judicial  review.  I  have  three  points  that  I  want  to  make  today. 

First,  judicial  review  is  or  ought  to  be  among  the  most  important 
questions  that  this  committee,  above  all,  the  Judiciary  Committee, 
ought  to  be  asking  regarding  this  amendment.  There  is  a  major 


205 

choice  to  be  made  about  the  role  for  the  Federal  courts,  and  it  is 
Congress  that  ought  to  make  this  choice.  It  makes  an  enormous  dif- 
ference to  those  who  will  vote  for  it  in  Congress  and  in  the  State 
legislatures,  and  it  makes  a  difference  to  the  public. 

I  note  that  H.J.  Res.  1  says  nothing  about  judicial  review  either 
way.  This  is  true  of  most  past  and  present  amendments.  At  one 
time  I  naively  thought  that  this  was  a  matter  that  had  been  over- 
looked. Now,  clearly,  it  is  a  matter  of  avoidance,  and  I  cite  for  you 
as  the  best  evidence  of  this  the  testimony  given  oy  former  Attorney 
General  William  Barr  last  week  before  the  Senate  Judiciary  Com- 
mittee when  I  was  present  at  the  time.  And  he  was  asked  to  state 
whether  his  view,  which  is  that  there  will  be  limited  judicial  re- 
view, ought  to  be  included  in  the  amendment. 

And  Mr.  Barr  said,  yes,  I  think  it  should,  unless  it  would  cost 
you  votes.  Think  about  that  for  a  second.  We  are  talking  about 
truth  in  budgeting,  and  what  he  is  saying  and  what  everybody  was 
nodding  with  approval  was,  yes,  we  shouldn't  cost  ourselves  votes. 
We  shouldn't  tell  the  American  people  and  the  State  legislatures 
whether  we  want  to  embroil  the  Federal  courts  in  this  matter  or 
not. 

I  cannot  help  but  make  reference  to  the  so-called  Common  Sense 
Legal  Reform  Act  which  is  part  of  the  Contract  With  America.  In 
it  there  is  a  checklist,  and  one  of  the  kev  items  on  this  checklist — 
and  I  think  they  are  right  to  have  it  there — ^is  there  going  to  be 
judicial  review.  Yet  when  I  look  around  at  all  of  the  balanced  budg- 
et amendments  we  are  amending  the  Constitution,  and  I  see  not 
a  word  about  it. 

The  question  of  judicial  review  is  too  important  to  be  left  to  the 
courts.  You  cannot  responsibly  rely  on  passing  implementing  legis- 
lation because  it  may  be  vetoed  by  the  President.  It  may  be  uncon- 
stitutional, nevertheless,  as  you  try  to  confer  standing  when  there 
is  none  under  the  Constitution.  And  for  an  amendment  that  is  part 
of  the  Fiscal  Responsibility  Act,  it  is  the  height  of  legislative  irre- 
sponsibility to  leave  it  to  the  courts. 

Predictions  are  always  difficult  in  this  area,  but  my  clear  sense 
is  that  if  you  don't  say,  yes,  to  judicial  review,  there  will  be  no  judi- 
cial review  for  the  most  part.  There  are  major  barriers  of  standing 
and  the  political  question  doctrine.  But  ironically  you  may  get  the 
worst  outcome  of  all  if  you  are  really  trying  to  balance  the  Dudget 
because  there  are  a  few  groups  of  people  who  would  have  standing, 
the  people  whose  taxes  are  increased.  They  clearly  would  have  an 
injury  under  the  Constitution. 

The  people  whose  spending  might  be  reduced,  particularly  as  sec- 
tion 1  of  this  amendment  does,  directs  the  President  to  ensure  that 
the  budget  be  in  balance  by  impounding  money,  would  have  stand- 
ing. So  what  you  may  end  up  with  is  a  litigation  bias  that  favors 
unbalancing  the  budget,  precisely  the  opposite  of  what  the  sponsors 
claim  they  mtend  to  do. 

Let  me  talk  about  the  no-judicial-review  option.  I  think  you 
ought  to  understand  the  alternatives.  I  cite  my  personal  unfortu- 
nate experience  of  attempting  to  represent  Memoers  of  Congress 
suing  the  President  over  his  failure  to  comply  with  the  War  Powers 
Resolution.  That  was,  after  all,  only  a  statute,  and  it  requires  the 
President  to  send  a  simple  report  to  Congress  telling  them  what  he 
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was  doing  and  what  he  planned  on  doing.  And  the  Federal  court 
said  please  go  away.  We  don't  want  to  have  an3^hing  to  do  with 
you. 

And  as  you  know  better  than  I,  the  War  Powers  Resolution  is 
simply  a  aead  letter.  Maybe  you  want  to  have  a  dead  letter  here, 
but  maybe  you  don't.  But  on  the  other  hand,  supporters  say  this 
is  a  constitutional  amendment.  People  will  honor  the  Constitution. 
If  you  think  about  your  oath  of  office  for  a  moment,  you  will  realize 
that  you  are  sworn  to  uphold  the  Constitution  and  the  laws  of  the 
United  States.  So  the  Constitution  is  no  different  from  the  other 
laws. 

And  we  also  ought  to  think  about  the  constitutional  amendments 
we  have  already.  The  1st  amendment,  the  5th  amendment,  the 
14th  amendment;  would  any  of  those  rights  be  worth  anything  if 
we  did  not  have  the  Federal  courts  to  come  in  and  protect  them? 

So  our  conclusion  is  if  we  have  no  judicial  review,  we  are  not 
going  to  have  a  balanced  budget.  Except  that  there  are  two  other 
possible  means  of  enforcement,  and  I  think  you  ought  to  think 
about  those  and  ask  you  whether  they  are  any  better  than  the 
present  system. 

The  first  is  the  system  of  Presidential  impoundment.  As  I  point- 
ed to  the  language  in  the  last  sentence  of  section  1  of  this  bill — 
and  by  the  way,  it  is  not  in  the  Senate  bill  or  in  H.J.  Res.  28,  Mr. 
Stenholm's  bill — it  says  that  the  President  and  the  Congress  are 
supposed  to  "ensure,  that  outlays  are  on  target — and  we  know 
that  the  Congress  can't  ensure  anything  except  by  voting  bills  and 
so  that  is  not  going  to  solve  anything. 

It  says  the  President  shall  ensure.  How  is  he  going  to  ensure? 
Is  he  going  to  impound  the  money?  If  so.  Social  Security,  Defense, 
you  name  it,  he's  going  to  have  the  right  to  impound  it.  I  suggest 
to  you  that  that  is  unacceptable.  And  equally  unacceptable  is  the 
trigger,  the  time  bomb,  of  increasing  the  national  debt.  You,  in  es- 
sence, have  said  in  this  bill,  only  three-fifths  can  increase  the  na- 
tional debt.  And  what  you  have  done  is  you  have  allowed  40  per- 
cent of  either  House  to  put  an  absolute  hold  on  the  Federal  Govern- 
ment. For  budget  reasons  or  any  other  reasons,  they  have  a  gun 
to  the  head  of  the  American  people.  And  I  don't  think  that  is  the 
kind  of  enforcement  of  this  or  any  other  amendment  that  is  sen- 
sible. 

My  statement  outlines  what  would  happen  if  we  had  judicial  re- 
view. In  addition  to  the  obvious  litigation  over  receipts,  can  you 
imagine  the  Federal  courts  getting  in  the  middle  of  a  budget  year 
and  enjoining  the  spending?  How  are  they  going  to  do  it  and  on 
what  basis?  Whose  estimates?  It  would  be  the  trial  of  the  century. 

I  am  a  litigator.  I  love  litigation.  But  this  is  not  the  place  for  liti- 
gation, and  I  say  to  you  when  the  litigation  option  is  so  bad,  aind 
the  no-litigation  option  is  so  bad,  there  is  a  reason.  And  the  reason 
is  because  the  idea  behind  it  is  so  bad. 

We  have  no  business  enshrining  this  economic  policy  in  the  Con- 
stitution. If  it  is  sound  economic  policy,  you  ought  to  vote  for  it, 
and  if  it  is  not,  don't  put  it  in  the  Constitution.  Thank  you  very 
much. 

[The  prepared  statement  of  Mr.  Morrison  follows:] 
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Prepared  Statement  of  Alan  B.  Morrison,  Public  Citizen  Litigation  Group 

Mr.  Chairman,  Members  of  the  Committee,  thank  you  for  the  invitation  to  appear 
before  this  Committee  to  testify  regarding  the  Balanced  Budget  Constitutional 
Amendment,  H.J.  Res.  1.  While  it  is  similar  in  many  respects  to  other  proposed 
amendments,  there  are  a  number  of  rather  si^ificant  differences  between  it  and 
the  current  Senate  proposal,  SJ.  Res.  1,  that  I  have  noted  in  the  brief  time  that 
I  have  had  to  review  it  since  it  was  first  made  available  to  me  on  Monday  morning 
January  9,  1995. 

I  am  now  and  have  been  for  nearly  23  year  an  attorney  with  the  Litigation  Group 
of  Public  Citizen,  an  organization  of  more  than  100,000  members  that  was  founded 
by  Ralph  Nader.  There  are  10  lawyers  in  our  office  who  principally  litigate  cases 
in  the  lederal  courts.  Among  our  areas  of  specialty  are  administrative  law,  separa- 
tion of  powers,  and  the  Supreme  Court.  With  regard  to  the  subject  areas  covered 
by  my  testimony,  we  have  litigated  impoundment  questions  both  prior  and  subse- 

S[uent  to  the  passage  of  the  Impoundment  Control  Act  of  1974,  and  we  were  counsel 
or  the  successful  plaintifTs  challenging  the  constitutionality  of  the  Gramm-Rudman- 
Hollings  Act.  Moreover,  and  perhaps  as  pertinent  as  anything  else  for  this  hearing, 
we  were  the  lawyers  who  represented  more  than  100  members  of  the  House  of  Rep- 
resentatives who  challenged  the  President's  authority  to  commit  U.S.  Armed  Force 
to  the  escort  tanker  operations  in  the  Persian  Gulf,  without  complying  with  the  War 
Powers  Resolution,  but  whose  case  was  dismissed  when  the  courts  refused  to  decide 
the  merits. 

My  testimony  today  will  not  deal  with  constitutional  theory  regarding  what  does 
and  does  not  belong  m  the  United  States  Constitution,  nor  wiU  I  deal  with  matters 
of  economics  or  political  science.  Those  subjects  have  been  amply  dealt  with  by  oth- 
ers in  earlier  hearings.  Today  I  want  to  focus  on  the  question  of  what  to  do  about 
potential  litigation  that  is  certain  to  arise  regarding  the  Balanced  Budget  Constitu- 
tional Amendment,  if  it  becomes  law. 

Congress  Must  Decide  on  Reviewability 

It  has  often  been  said  that  war  is  too  important  to  be  left  to  the  generals,  and 
so  here,  the  question  of  the  judicial  review  ability  of  compliance  with  H.J.  Res.  1 
is  too  important  to  be  left  to  federal  judges.  It  is  up  to  Congress  to  state  loudly  and 
clearly,  in  the  amendment  itself,  whether  it  wishes  to  make  compliance  with  it  sub- 
ject to  judicial  review.  It  is  vital  for  everyone  who  is  asked  to  vote  on  this  amend- 
ment in  Congress,  and  in  the  States  if  they  called  upon  to  ratify  it,  to  know  pre- 
cisely the  extent  to  which  the  Judicial  Branch  will  be  involved  in  its  interpretation 
and  implementation. 

When  I  first  looked  at  this  issue  several  years  ago,  I  thought  that  perhaps  its 
sponsors  had  simply  not  focussed  on  the  issue  of  judicial  review.  Perhaps,  I  thought, 
they  mi^t  have  oelieved  that  there  was  a  ready  and  satisfactory  answer  so  that 
there  was  no  need  to  say  anything  on  the  topic  in  the  amendment  itself.  I  also 
thought  that  perhaps,  because  many  of  its  sponsors  were  not  lawyers,  let  alone  law- 
yers who  litigated  cases  involving  constraints  on  the  federal  budgetary  process,  they 
had  not  thought  through  the  consequences  of  what  would  happen  if  there  were  judi- 
cial review,  or  if  there  were  not. 

I  now  know  that  omissions  on  the  issue  of  judicial  review  are  by  clear  design  and 
not  inadvertence.  I  testified  at  length  on  the  issue  before  the  House  Budget  Commit- 
tee in  1992  where  one  of  the  leading  sponsors  of  the  amendment.  Rep.  Charles  Sten- 
holm  of  Texas,  was  present  and  Eisked  me  a  number  of  Questions.  I  have  written 
about  the  issue  in  the  Washington  Post,  discussed  it  with  Members  and  staff  of  its 
supporters,  and  appeared  on  //  s  Your  Business  last  year  with  Senator  Orrin  Hatch, 
where  I  attempted  to  press  him  on  his  views  on  the  issue  and  the  need  for  a  clear 
congressional  statement  about  it.  Indeed,  in  the  floor  debates  last  year  in  the  Sen- 
ate, an  addition  to  section  6,  introduced  by  Senator  John  Danforth,  was  approved 
on  the  floor,  which  would  have  dealt  explicitly  with  judicial  review. ^  As  I  explain 
at  the  end  of  this  statement,  that  solution  would  not  resolve  the  problems  that  I 
discus  below,  but  at  least  it  had  the  virtue  of  recognizing  the  need  for  Congress  to 
decide  the  question  of  the  appropriate  role  for  the  courts  in  the  enforcement  of  this 
amendment. 

But  now  it  appears  that  the  sponsors  of  the  Balanced  Budget  Constitutional 
Amendment  are  unwilling  even  to  go  that  far  and  state  their  position  on  judicial 


^It  provided  as  follows:  The  power  of  any  court  to  order  relief  pursuant  to  any  case  or  con- 
troversy arising  under  this  Article  shall  not  extend  to  ordering  any  remedies  other  than  a  de- 
claratory judgment  or  such  remedies  as  are  specifically  authorized  in  implementing  legislation 
pursuant  to  this  section." 
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review.  That  became  most  clear  to  me  from  the  hearing  before  the  Senate  Judiciair 
Committee  last  Thursday  on  SJ.  Res.  1,  where  I  and  otners  testified  at  great  length 
about  the  issue  of  judicial  review,  and  not  a  single  sponsor  of  the  amendment  sug- 
gested that  anything  should  be  aaded  to  clariiy  the  issue.  At  one  point  former  Attor- 
ney General  William  Barr,  a  supporter  of  the  amendment  who  oelieves  that  there 
wiU  only  be  limited  judicial  review,  was  asked  whether  he  favored  including  clarify- 
ing language.  His  reply  on  the  issue  (paraphrased  since  I  do  not  have  the  transcript) 
is  telling:  ^es,  but  not  if  it  would  cost  any  votes."  Translated,  that  means,  "don't 
tell  Members  of  Congress,  State  legislators,  and  the  public  what  we  mean  because 
some  of  them  may  disagree  and  vote  against  the  amendment." 

It  is  no  longer  plausihle  for  the  sponsors  of  this  amendment  to  claim  that  the  ab- 
sence of  mention  of  judicial  review  is  an  oversight,  nor  that  the  issue  is  of  no  signifi- 
cance. The  only  explanation  is  that  the  issue  is  deliberately  being  avoided,  in  the 
hope  that  no  one  will  notice  untU  the  amendment  is  ratified.  Given  the  con- 
sequences of  both  judicial  review  and  no  judicial  review,  I  can  understand  why  the 
sponsors  would  prefer  to  sweep  the  question  under  the  rug,  but  I  cannot  agree  that 
such  an  approaai  is  proper,  nideed,  although  the  amencunent  is  part  of  what  the 
Contract  With  America  calls  the  Tiscal  Responsibility  Act,"  it  would  be  the  height 
of  legislative  irresponsibility  for  Congress  to  duck  this  vital  question  before  loosmg 
the  amendment  on  the  States  and  tne  public.  Moreover,  another  part  of  the  con- 
tract, the  mislabeled  "Common  Sense  Legal  Reform  Act,"  would  mandate  a  legisla- 
tive check  list  for  each  bill  being  considered  by  Congress,  one  of  whose  items  is  the 
availability  of  judicial  review.  For  all  of  these  reasons,  the  sponsors  of  this  amend- 
ment should  include  a  specific  provision  in  the  amendment  itself,  stating  precisely 
the  role,  if  any,  that  they  envision  for  the  courts. 

However,  if  H  J.  Res  1  remains  silent  on  judicial  review,  it  in  my  opinion  that 
neither  taxpayers,  nor  legislators,  nor  citizens  generally  would  have  standing  to  go 
to  court  to  enforce  the  pending  limits  in  this  amendment.  Thus,  in  the  absence  of 
a  clear  statement  to  the  contrary  in  the  amendment  itself,  it  is  likely  that  the  only 
parties  who  could  show  sufficient  injury  to  meet  the  case  or  controversy  requirement 
in  Article  HI  of  the  Constitution  would  be  those  seeking  greater  pending  or  reduced 
taxes,  whereas  actions  to  assure  lesser  spending  will  be  thrown  out  of  court  on 
standing  grounds.  If,  as  I  discuss  below,  the  President  attemots  to  exercise  the 
power  to  impound,  as  the  current  Administration  claims  would  exist  under  the 
amendment,  those  whose  funds  were  reduced  or  eliminated  would  have  standing, 
but  those  who  wanted  less  spending  would  not  if  the  President  chose  not  to  impound 
any  funds  to  bring  about  a  balanced  budget.  The  same  result  is  likely  to  occur  for 
the  doubtless  mynad  of  challenges  to  increases  in  receipts,  all  of  which  must  be  ap- 

})roved  by  a  three-fifths  majority  under  Section  2.  The  end  result  will  be  that  this 
itigation  bias  will  fiirther  increase  the  deficit,  precisely  the  opposite  of  what  the 
proponents  of  the  amendment  are  seeking. 

It  is  also  possible  that  other  reasons  for  the  courts  refusing  to  hear  suit,  such  as 
the  political  question  doctrine,  would  preclude  judicial  review  of  alleged  violations 
of  this  amendment.  The  inclusion  in  Section  1  of  a  requirement  that  Congress  and 
the  President,  but  not  the  courts,  ensure  compliance  with  the  remiirement  that  ac- 
tual outlays  do  not  exceed  those  in  the  budget,  increases  the  likelihood  that  the 
courts  will  abstain.  Therefore,  unless  Congress  intends  to  foreclose  review,  it  must 
act  affirmatively  to  provide  for  it  now,  in  the  amendment,  and  not  just  in  its  legisla- 
tive history.  Nor  should  Congress  assume  that  implementing  legislation  can  solve 
the  problem.  It  would  have  to  be  enacted,  perhaps  over  a  Pi-esidential  veto,  and  the 
courts  mi^t  conclude  that  Congress  lacks  the  power  to  confer  jurisdiction  on  the 
federal  courts  to  resolve  disputes  under  this  amendment. 

Once  Congress  decides  that  it  wishes  to  take  a  position  regarding  judicial  review, 
it  has  three  choices.  All  actions  taken  in  purported  compliance  with  the  amendment 
could  be  subject  to  judicial  review,  no  such  actions  could  be  subject  to  judicial  re- 
view, or  some  of  them  could.  The  last  alternative  is  the  least  attractive.  Besides  hav- 
ing the  problems  discussed  below  that  are  associated  with  the  two  polar  positions, 
it  lias  the  fiirther  disadvantages  of  producing  in  litigation  over  whether  a  given 
claim  is  litigable,  a  debate  which  profits  no  one  save  the  lawyers  who  are  being  paid 
to  litigate  it,  and  it  leaves  to  the  unelected  Judiciary  the  crucial  iob  of  decioine 
which  cases  it  will  hear  and  which  ones  it  will  refuse  even  to  consioer.  I  can  think 
of  nothing  less  appropriate  in  this  area  than  to  turn  the  issue  of  review  ability  over 
to  the  fecferal  courts.^ 

K  I  am  not  assuming  too  much  by  supposing  that  Congress  will  not  refuse  to 
make  its  wishes  on  this  important  issue  as  clear  as  possible,  I  first  want  to  discuss 


^These  and  other  problems  relating  to  the  Danforth  amendment,  set  forth  in  note  1  supra, 
are  discussed  at  the  end  of  this  statement  at  pages  23-24. 
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the  non-justiciability  option  and  then  discuss  what  living  with  the  amendment 
would  be  like  if  Congress  opts  for  full  judicial  review. 

The  No  Judicial  Review  Option 

In  theory,  there  is  nothing  wrong  with  precluding  judicial  review  of  constitutional 
provisions.  For  instance,  each  House  decides,  pursuant  to  Article  I,  Section  5,  Clause 
3,  whether  its  journal  of  proceedings  shall  be  made  public,  and  its  decisions  are  not 
subject  to  judicial  review.  Similarly,  if  the  government  ever  conferred  a  title  of  nobil- 
ity, contrary  to  Article  I,  Section  9,  Clause  8,  no  one  could  challenge  that  in  court, 
but  that  would  not  be  such  a  serious  matter.  More  significantly,  Article  I,  Section 
9,  Clause  1  specifically  insulates  the  speech  and  debate  of  Members  of  Congress 
from  being  questioned  in  any  other  forum.  While  conduct  involving  these  and  other 
provisions  in  the  Constitution  is  inmiune  from  judicial  scrutiny,  none  of  thee  activi- 
ties has  so  fundamental  an  effect  on  the  well-being  of  the  country  as  would  this 
amendment. 

One  way  to  examine  the  effect  of  making  HJ.  Res.  1  judicially  unenforceable  is 
to  look  at  two  statutes  for  which  there  is  essentially  no  judicial  review.  The  first 
is  the  Gramm-Rudman-  HoUings  Act,  which  is  the  statutory  precursor  of  H  J.  Res. 
1.  I  do  not  intend  to  debate  the  impact  of  that  statute;  it  probably  has  had  some 
effect,  but  not  nearly  as  much  as  its  sponsors  had  promised.  It  has  one  feature  that 
has  substantially  ehminated  the  need  for  judicial  review  and  that  is  the  automatic 
sequestration.  While  there  is  a  broad  anti-judicial  review  provision  in  Gramm-Rud- 
man-HoUings,  if  the  President  failed  to  issue  the  sequestration  order  as  the  statute 
directs  him  to  do,  a  court  would  almost  certainly  order  him  to  carry  out  that  largely 
ministerial  act.  On  the  other  hand,  there  is  no  review  of  any  of  the  crucial  estimates 
under  the  statute  that  determine  whether  the  budget  targets  will  be  met  or  not.  I 
would  also  note  that  the  statute  is  much  longer,  is  far  more  detailed,  and  thus  gives 
much  less  to  litigate,  than  does  the  less  than  two  pages  in  HJ.  Res.  1.  Most  impor- 
tant of  all,  unlike  a  statute  that  can  be  fine-tuned  from  time-to-time,  the  Balanced 
Budget  Constitutional  Amendment  is  forever,  or  at  least  until  the  time-consuming 
amendment  process  can  correct  it.  As  Congress  has  shown  several  times  in  the  past, 
Gramm-Rudman  is  amendable,  if  the  votes  of  both  Houses  are  there  to  pass  a 
change. 

Perhaps  more  poignant  than  Gramm-Rudman  is  the  efiect  of  non-enforcement  on 
the  War  Powers  Resolution.  This  statute,  which  was  passed  by  two-thirds  of  the 
Senate  and  House  over  the  veto  of  then-President  Richard  Nixon  in  1973,  when  he 
was  at  one  of  his  weakest  moments  in  his  relationship  with  Congress,  was  the  great 
congressional  hope  for  controlling  the  president  and  the  war-making  power.  As  we 
all  know,  that  hope  was  quickly  dashed,  and  it  is  now  apparent  to  all  that  Uie  War 
Powers  Resolution  has  no  teeth. 

This  became  absolutely  clear  to  me  when  I  was  counsel  for  more  than  100  Mem- 
bers of  the  House  of  Representatives  who  sought  to  require  the  President  to  do  no 
more  than  to  send  to  the  Congress  the  statement  required  by  the  Resolution  regard- 
ing the  activities  that  he  had  undertaken  in  the  Persian  Gulf  to  protect  Kuwaiti 
tankers.  Our  lawsuit  did  not  seek  to  stop  the  escort  operations  or  to  require  the 
President  to  do  or  not  do  anj^hing  other  than  submit  a  simple  report  to  Congress 
that  met  the  statutory  rec;[uirements  of  the  War  Powers  Resolution.  Indeed  the 
President  never  defended  his  refusal  to  comply  with  the  statute  on  the  merits,  but 
simply  said  that  the  courts  had  no  business  getting  into  this  controversy.  Eventu- 
ally, the  courts  agreed  and  dismissed  the  case.  While  one  can  read  the  published 
opinion  of  the  district  court  and  the  brief  unpublished  order  of  the  court  of  appeals 
and  debate  their  legal  meaning,  the  Judiciary's  message  to  Congress  is  quite  clear: 
keep  these  cases  out  of  our  courts  because  we  are  not  going  to  rescue  you. 

As  a  result,  the  War  Powers  Resolution  has  no  impact  whatsoever.  It  leaves  Con- 
gress in  the  position  that  it  was  in  before  the  Resolution:  if  both  Houses  can  muster 
two-thirds  of  the  Members,  Congress  can  prevent  the  President  from  engaging  in 
war-making  activities,  but  it  cannot  do  so  without  those  vote.  Obviously,  the  War 
Powers  Resolution  is  not  needed  to  achieve  that  end.  But  perhaps  worse  than  being 
ineffective,  it  has  prevented  Congress  from  making  other  efforts  to  control  the  Presi- 
dent. The  matter  has  gotten  so  bad  now  that,  when  war-making  activities  com- 
mence, the  popular  press  now  believes  that  it  is  Congress  that  must  "invoke"  the 
War  Powers  Ilesolution,  by  trying  to  stop  the  President,  rather  than  the  President 
who  must  comply  with  the  Resolution  by  sending  the  necessary  reports  and  meeting 
the  statutory  aeadlines.  It  seems  to  me  that  the  experience  under  these  two  statutes 
that  preclude  virtually  all  litigation  makes  clear  the  real  danger  of  no  judicial  re- 
view; Conp^ss  passes  the  amendment,  and  then  it  is  routinely  disregarded,  making 
the  situation  worse  than  if  there  were  no  amendment  at  all. 
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When  I  have  raised  the  specter  of  a  toothless  balanced  budget  amendment,  the 
usual  response  is  that  Congress  and  the  President  will  honor  it  anjrway  because  it 
is  in  the  Constitution  would  that  it  were  so.  Does  anyone  believe  that  the  First, 
Fourth,  Fifth,  Tenth  or  Fourteenth  Amendments,  to  mention  just  a  few,  would  be 
respected  by  our  governments  if  the  federal  judiciary  were  not  there  to  back  up  the 
words  with  court  orders?  The  President  is  no  less  obligated  to  follow  the  dictate  of 
the  War  Powers  Resolution  than  he  would  be  of  the  Balanced  Budget  Constitutional 
Amendment,  but  no  President  has  complied  with  the  former,  despite  its  clear  man- 
dates, and  there  is  no  reason  to  believe  that  any  President  will  follow  the  latter, 
unless  it  suits  his  or  her  political  objective  at  the  time.  And  given  Congress's  failure 
to  meet  various  deficit  reducing  requirements  over  the  vears,  I  would  be  very  sur- 
prised if  Congress  did  not  join  the  President  in  routinely  disregarding  the  amend- 
ment if  their  actions  are  inmiune  from  judicial  review. 

I  recognize  that  judicial  review  is  not  the  only  remedy.  The  President,  but  not  the 
Congress,  could  be  impeached  for  violating  the  constitutional  requirements  for  a  bal- 
anced budget.  As  for  Members  of  Congress,  they  can  be  voted  out,  although  there 
is  no  indication  of  any  wilUngness  on  tne  part  of  the  electorate  to  do  so  for  having 
failed  to  live  up  to  their  budgetary  responsibilities  under  Gramm-Rudman  and  else- 
where. And,  as  we  know,  balancing  the  budget  does  not  seem  to  be  the  kind  of  sin- 
gle issue  on  which  Members  lose  tJieir  right  to  return  to  Washington,  especially  for 
Senators  who  are  elected  only  once  every  six  years. 

The  Litigation  Option 

In  discussing  the  litigation  option,  I  want  to  describe  the  steps  envisioned  by  the 
amendment  and  then  point  out  some  of  the  questions  that  the  courts  would  almost 
certainly  be  called  upon  to  resolve. 

Section  1  requires  that  "Congress  shall,  by  law,  adopt  a  statement  of  receipts  and 
outlays  or  [eacn]  fiscal  year  in  which  total  outlays  do  not  exceed  total  receipts,"  un- 
less Congress,  by  a  three-fifths  vote  "of  the  whole  number  of  each  House"  provides 
otherwise.  It  also  requires  that  "Congress  and  the  President  shall  ensure  that  actual 
outlays  do  not  exceed  the  outlays  set  forth  in  such  statement."  The  latter  provision 
is  not  contained  in  S.J.  Res  1,  and  it  appears  to  apply  only  to  outlays  not  receipts, 
where  a  shortfall  based  on  optimistic  revenue  projections  (such  as  from  capital  gains 
tax  reductions)  is  often  the  cause  of  increased  deficits. 

The  first  question  that  arises  is,  what  happens  if  Congress  and  the  President  can- 
not reach  agreement  on  a  budget?  Does  tnat  mean  that  no  money  can  be  appro- 
priated for  that  fiscal  year?  Ana  what  if  a  majority  of  Congress  (and  the  President) 
vote  for  a  deficit,  but  the  tree-fifths  requirement  for  an  unbalanced  budget  is  not 
met?  And  how  is  Congress  supposed  to  "ensure"  that  the  budget  targets  are  actually 
met,  especially  if  the  President  claims  that  there  is  no  problem,  and  Congress  can- 
not muster  the  two-thirds  vote  necessary  to  pass  a  bill  changing  the  pending  levels 
already  enacted?  And  what  if  both  Congress  and  the  President  insist  tnat  all  is  well, 
but  that  others  think  that  the  budget  wUl  be  far  out  of  balance?  And  what  will  hap- 
pen if  the  required  three-fifths  of  each  House  does  not  vote  to  increase  the  national 
debt,  as  mandated  by  Section  6,  but  there  is  a  projected  deficit  that  cannot  be  avoid- 
ed? Do  the  sponsors  really  intend  to  hold  the  entire  government  hostage  to  40%  of 
each  House,  who  could  insist  on  wholly  unreasonable  demands,  including  those  un- 
related to  the  budget,  as  the  price  of  increasing  the  debt  limit? 

I  assume  that  Section  1  must  mean  more  than  that  the  numbers  must  simply  add 
up  (for  political  as  well  as  other  reasons,  the  President  and  Congress  could  not  say 
that  two  plus  two  equals  five  or  three).  But  could  the  budget  optimistically  project 
a  2  or  5  or  10%  growth  in  the  economy,  from  which  the  tax  revenues  will  increase 
accordingly,  or  is  it  stuck  with  last  year's  figures?  Would  the  law  comply  with  Sec- 
tion 1  if  the  budget  included  a  "saving  from  "fraud,  waste,  and  abuse  of  $250  bil- 
lion this  year,  especially  if  there  are  similar  (and  unrealized)  savings  for  each  of  the 
last  five  years?  Would  it  be  proper  for  the  budget  to  include  the  savings  from  the 
demise  of  50  programs  that  Congress  has  repeatedly  refused  to  eliminate  in  the 
past?  Or  must  the  budget  have  some  aura  of  reality  to  it?  And  what  if  the  budget 
turns  out  to  be  out  of  balance  at  the  end  of  the  year,  which  is  the  first  time  that 
actual  outlays  and  receipts  wUl  be  known?  Can  anyone  do  anything  about  it  at  that 
late  date,  or  is  it  grounos  for  impeachment  of  the  President  or  removal  of  Members 
of  Congress  from  office?  Or  would  it  operate  like  the  Internal  Revenue  Code,  such 
that  a  shortfall  in  one  year  would  have  to  be  offset  by  further  cuts  the  following 
year? 

Presumably,  the  courts  will  sort  that  out,  and  they  will  probably  conclude  that 
actual  balance,  not  phonv  accounting,  is  what  the  sponsors  intended.  But  suppose 
that  despite  approving  a  budget  that  was  in  balance  when  enacted  again  (assuming 
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reasonable  estimate  and  good  faith),  it  later  appears  that  money  is  being  spent  at 
a  rate  that,  by  the  end  oi  the  year,  will  result  in  the  Constitution  being  violated. 
A  lawsuit  is  then  brought,  presumably  to  enioin  the  excess  spending,  and  the  par- 
ties and  the  courts  are  left  in  the  position  of  having  to  determine,  at  a  fixed  point 
in  time,  whether  the  Constitution  is  going  to  be  violated  later  that  fiscal  year. 

If  such  a  lawsuit  were  allowed  to  go  forward,  the  federal  courts  would  be  in  the 
business  of  having  to  review  all  of  the  complicated  budget  data  to  decide  whether 
the  spending  laws  were  in  compliance  with  the  Constitution,  on  a  highly  accelerated 
schedule,  with  new  data  coming  in  all  the  time,  with  conflicting  opinions  on  the 
meaning  of  that  data  from  experts  retained  by  the  various  parties  (and  there  are 
likely  to  be  many  who  will  want  to  join  in  the  battle),  and  with  the  extraordinary 
time  pressure  that  the  inevitable  end  of  the  Fiscal  Year  places  upon  the  litigants 
and  the  trial  judge,  let  alone  the  judges  in  the  courts  of  appeals  and  the  Supreme 
Court.  Presumably,  this  would  call  upon  the  courts  to  enter  temporary  retraining 
orders  and  preliminary  injunctions  regarding  spending,  since  awaiting  the  end  re- 
sults for  that  Fiscal  Year  would  obviously  be  inconsistent  with  the  purpose  of  the 
amendment,  which  is  to  prevent  spending  in  violation  of  its  terms. 

Assuming  that  these  problems  could  be  surmounted  (which  I  rather  doubt),  there 
would  be  tne  question  of  remedy.  One  of  the  virtues  of  Gramm-Rudman  is  that, 
when  cuts  had  to  be  made,  the  statute  was  quite  clear  as  to  how  they  should  be 
carried  out.  This  amendment  says  nothing  on  that  issue.  Thus,  if  spending  must  be 
cut,  will  all  appropriations  be  reduced  on  an  across-the-board  basis,  or  will  some 
other  method  oe  employed?  If  Congress  attempts  to  establish  such  a  method,  will 
that  be  upheld,  or  will  the  Constitution  be  read  to  mandate  something  else?  What 
about  the  protections  for  the  President  and  federal  iudge  against  salary  reduction? 
WiU  they  continue  to  apply,  and  even  if  they  do,  wnat  will  happen  to  their  staffs? 
Will  the  departments  have  discretion  to  furlough  employees,  or  will  everyone  have 
to  work  at  reduced  pay  or  reduced  hours,  or  some  of  each?  And  how  will  tne  federal 
courts  decide  all  of  these  questions? 

So  far,  I  have  not  dealt  with  what  is  probably  the  biggest  problem  which  H.J.  Res. 
1  attempts  to  answer  in  Section  5,  by  its  all-inclusive  definitions  of  receipts  and  out- 
lays, which  is  identical  to  that  in  S.J.  Res.  1,  except  for  variations  in  punctuation: 

Total  receipts  shall  include  all  receipts  of  the  United  State  Government 
except  those  derived  from  borrowing,  and  total  outlays  shall  include  all  out- 
lays of  the  United  States  (jovemment  except  those  for  repayment  of  debt 
principal. 

Initially,  I  would  note  that  the  accounting  method  used  for  both  receipts  and  out- 
lays is  cash,  unlike  most  large  entities  which  use  the  accrual  method.  Thus,  it  is 
not  the  obligations  of  the  government  that  matter,  but  only  the  amount  of  money 
actually  spent  in  the  sense  of  checks  written.  This  fact  makes  manipulation  easy 
by  postponing  payment  of  admitted  obligations  that  any  sensible  person  would  be- 
lieve ought  to  be  counted  toward  the  fiscal  year  in  which  they  occurred  and  in  which 
the  benefits  were  received.  The  question  will  undoubtedly  arise  as  to  whether  pay- 
ments that  are  plainly  late  may  be  counted  in  the  next  fiscal  year,  rather  than  in 
the  one  in  which  they  were  due.  Moreover,  the  focus  on  actual  receipts  and  outlays 
will  require  very  close  scrutiny  of  thousands  of  expenditures  to  determine  when  the 
actual  payment  was  made  or  received.  For  example,  will  the  operative  date  be  when 
the  check  is  written,  deposited,  or  received  for  collection  by  the  Treasury  of  the 
United  States? 

A  number  of  witnesses  in  prior  hearings,  as  well  as  the  sponsors  of  this  amend- 
ment, have  indicated  that  items  such  a  the  social  security  trust  fund,  the  money 
set  aside  or  the  RTC,  and  the  highway  and  airport  trust  funds  would  all  be  included 
within  this  broad  definition.  I  see  no  reason  to  disagree  with  that  assessment,  but 
that  is  simply  the  beginning  of  the  inquiw.  For  instance,  what  about  entities  such 
as  AMTRAK,  the  Smithsonian,  and  the  Legal  Services  Corporation  which  receive 
some,  but  not  exclusive  federal  funding?  Are  they  part  of  the  CJovemment  of  the 
United  States  for  these  purposes  so  that  their  budgets  are  counted  in  the  balance? 
The  same  could  be  askea  of  the  Postal  Service,  which  used  to  be  part  of  the  govern- 
ment and  still  receives  substantial  government  subsidies.  But  suppose  that  it  runs 
a  deficit;  will  that  be  counted  against  the  total? 

Other  quasi-government  entities,  which  are  not  agencies  for  many  purposes, 
might  or  might  not  be  counted  against  the  federal  budget.  Included  in  these  would 
be  the  Corporation  for  Public  Broadcasting,  the  National  Academy  of  Sciences,  and 
government  sponsored  entities  such  as  Fannie  Mae  and  Sallie  Mae.  There  is  more 
than  ample  ground  for  litigation  over  each  of  thee  entities,  and  given  the  size  of 
their  budgets,  it  may  well  oe  that  the  questions  will  be  quite  significant,  at  least 
in  some  cases.  And,  assuming  that  some  of  them  are  covered,  will  they  be  treated 
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identically  to  all  other  government  agencies  if  there  is  overspending,  or  will  some 
other  method  of  expense  reduction  be  used,  and  if  so,  who  will  devise  it  and  on  what 
basis?  And  if  any  of  these  quasi-govemment  entities  turns  a  profit,  can  that  be  used 
to  offset  a  loss  elsewhere?  Tlien,  of  course,  there  is  the  possibility  of  a  whole  new 

f generation  of  entities — no  one  heard  of  the  RTC  when  Gramm-Rudman  became 
aw — for  which  there  will  be  a  whole  new  generation  of  litigation,  not  to  mention 
negotiations  in  Congress  over  their  status  at  the  time  they  are  created. 

Undoubtedly,  at  some  point  the  budget  crunch  will  start  to  be  felt,  and  Congress 
will  be  creative,  as  it  has  been  in  the  past,  in  finding  ways  to  avoid  tlus  amendment. 
I  fully  envision  new  meaning  given  to  the  term  "on-budget,"  as  Congress  attempts 
to  shift  to  the  States,  or  more  likely  private  parties,  obligations  that  were  formerly 
undertaken  by  the  federal  government. 

Take  the  issue  of  health  care,  in  particular  the  cost  of  Medicare  and  Medicaid. 
A  creative  Congress  might  well  direct  private  health  care  system  to  pick  up  Medi- 
care and  Medicaid  patients,  allowing  increased  premiums  to  cover  costs,  but  with 
no  government  funding  whatsoever.  This  would  be  rather  like  the  ultimate  assigned 
risk  pool  or  automobile  insurance.  There  would,  of  course,  have  to  be  a  complex  reg- 
ulatory scheme  to  see  that  the  law  was  administered  in  a  reasonably  fair  manner, 
but  the  cost  of  that  system  would  be  far  less  to  the  federal  government  than  the 
Medicare  and  Medicaid  costs  that  would  be  shifted  to  employers  in  what  is  essen- 
tially a  hidden  tax  on  the  businesses  and  other  entities  that  mut  pay  health  insur- 
ance premiums.  Or,  at  least  for  Medicaid,  Congress  might  attempt  to  shift  the  entire 
cost  to  the  State,  or  an  increased  percentage  of  them,  as  a  mean  of  eliminating  a 
projected  shortfall. 

Surely,  some  clever  lawyer  would  argue  that  this  scheme  is  in  fact  a  tax,  that  it 
was  not  voted  on  in  accordance  with  this  amendment,  and  that  the  imposition  of 
the  hidden  tax  violated  the  Constitution.  The  Supreme  Court  has  recognized,  in  a 
somewhat  analogous  area,  that  not  only  physical  takings  are  covered  by  the  Fifth 
Amendment,  but  that  the  Takings  Clause  applies  when  the  government  so  substan- 
tially regulates  a  person's  property  that  it  has  no  use  left  at  all.  Thus,  it  could  easily 
be  argued  that  this  kind  of  law  would  be  "regulatory  spending,"  as  opposed  to  gov- 
ernmental spending,  and  it  too  should  be  outlawed  by  tne  Constitution.  Uo  you  want 
the  courts  to  decide  that  question,  or  should  the  entire  issue  be  immune  from  judi- 
cial review? 

Moreover,  if  the  privatization  precedent  works  in  the  health  care  area.  Congress 
might  well  apply  it  to  eflbrts  to  clean  up  the  environment  and  to  protect  workers, 
and  even  to  replace  social  security  pensions  with  a  private  pension  system,  all  man- 
dated by  law,  none  of  which  would  "cost"  the  federal  government  anything,  in  order 
to  assure  that  it  has  a  balanced  budget.  Undoubtedly,  some  types  of  regulation  will 
be  upheld,  but  there  will  be  good  grounds  for  litigation  in  some  of  the  more  extreme 
case. 

Another  area  for  litigation  is  created  in  Section  1  by  the  three-fifth  vote  require- 
ment "for  a  specific  excess  of  outlays  over  receipts  by  a  vote  directed  solely  to  that 
subject."  The  underscored  portion  is  not  contained  in  S.J.  Res.  1,  but  it  raises  the 
possibility  of  litigation  over  both  its  meaning  and  the  effect  of  non-compliance.  Fur- 
thermore, leaving  aside  the  question  how  specific  a  "specific  excess"  vote  must  be 
(must  it  be  on  an  item  by  item  basis  or  is  an  overall  vote  satisfactory),  what  if  five 
Senators  wanted  an  excess,  but  refused  to  go  along  with  the  budget  without  it,  so 
that  there  was  neither  50  for  the  budget  nor  60  for  the  excess?  Or  suppose  the 
House  had  50%  and  the  Senate  60%,  and  neither  of  them  would  budge?  Similar 
kinds  of  questions  and  problems  exist  with  respect  to  the  provision  in  Section  6  re- 
quiring a  three-fifths  vote  to  increase  the  public  debt  (assuming  that  the  term  can 
be  defined  without  an  excessive  amount  oi  litigation),  and  to  increase  revenue,  as 
required  by  Section  2.  And,  of  course,  it  is  unclear  what  would  happen  if  the  various 
provisions  of  the  amendment  result  in  conflicts  that  prevent  either  the  raising  of 
revenue  or  spending  it  because  estimated  outlays  and  receipts  do  not  coincide. 

Ironically,  one  of  the  consequences  of  all  of  this  might  be  a  substantial  increase 
in  the  President's  power  over  the  purse.  The  Executive  Branch  would  undoubtedly 
argue,  as  it  did  last  week  before  the  Senate  Judiciary  Committee,  that  only  the 
President  can  control  the  budget  situation  and  that  he  has  a  sworn  obligation  to 
enforce  the  Constitution.  The  President's  position  is  greatly  strengthened  by  the 
final  sentence  in  Section  1,  which  requires  him  to  "ensure  that  actual  outlays  do 
not  exceed  the  outlays"  in  the  budget.  This  is  virtually  an  open  invitation  for  the 
President  to  impound  appropriated  funds  and  to  decide  for  himself  which  funds  to 
cut,  including  making  cuts  that  Congress  specifically  rejected  in  that  very  fiscal 
year.  Those  cuts  could  include  the  military,  social  security,  and  the  pay  of  federal 
employees  (other  than  the  President  and  federal  judges  who  have  other  constitu- 
tional protections),  with  the  result  that  the  President  would  become,  as  a  practical 
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matter,  the  real  controller  of  federal  spending.  Such  power  would  vastly  exceed  that 
of  the  line  item  veto  which,  until  now.  Congress  has  consistently  (and  wisely)  re- 
fused to  grant  to  the  President.  There  will  undoubtedly  be  an  enormous  amount  of 
litigation  over  that  issue,  especially  where  entitlement  programs  are  concerned  and 
the  President  seeks  to  cut  the  programs  which  he  does  not  support  as  his  preferred 
means  of  balancing  the  budget. 

Most  intriguing  of  aU  is  Section  4,  which  provides  that  "Congress  may  waive  the 
provisions  olthis  Article  or  any  fiscal  year  in  which  a  declaration  of  war  is  in  effect" 
or  "in  which  the  United  States  faces  and  imminent  and  serious  military  threat  to 
national  securitv  and  is  so  declared  by  a  joint  resolution,  adopted  by  a  majority  of 
the  whole  number  of  each  House,  which  becomes  law."  Perhaps  this  would  be  a 
mean  of  reviving  the  War  Powers  Resolution,  bv  putting  pressure  on  the  President 
to  ask  Congress  to  declare  war  in  order  to  avoid  the  consequences  or  an  unbalanced 
budget.  That  effect  might  be  a  cute  way  of  controlling  the  President's  war-making 
activities,  but  is  it  a  sensible  one?  Surely,  it  would  not  have  been  advisable  in  Au- 
gust 1990  to  have  declared  war  on  Iraq,  or  even  to  have  demanded  a  vote  on  wheth- 
er there  was  am  "imminent  and  serious  threat  to  national  security,"  simply  to  en- 
able additional  money  to  be  spent  on  the  pre-war  build-up. 

More  importantly,  most  wars  are  not  fought  based  on  a  congressional  declaration, 
and  even  tnose  that  are  need  money  for  preparation  before  the  war  begins.  Indeed, 
this  provision  seems  to  invite  Congress  to  refuse  appropriations  and  demand  as  a 
price  the  request  of  the  President  for  a  declaration  of  war.  If  this  is  not  what  this 
Section  means,  the  courts  will  have  to  sort  it  out.  Moreover,  given  the  conditions 
in  this  provision  on  when,  short  of  a  declaration  of  war,  Congress  may  waive  the 
requirements  of  the  amendment,  will  the  courts  be  asked  to  decide  whether  there 
is  a  serious  threat  to  national  security,  and  how  will  they  do  so?  If  they  decline, 
will  this  be  a  loophole  for  avoiding  the  effect  of  the  amendment  entirely? 

It  might  be  useful  to  look  at  tne  other  end  of  the  war  process  as  well,  focusing 
on  the  question  of  when  a  declaration  of  war  ceases  to  be  "in  effect."  Would  it  mean 
Congress  would  have  to  vote  to  "undeclare  war,"  or  would  a  declaration  of  war,  like 
the  temporary  emergency  court  of  appeals,  continue  for  more  than  20  years  because 
no  one  nad  ever  revoked  it?  Could  tlie  war  be  a  permanent  cold  war  that  existed 
from  1945  until  1991,  or  would  the  courts  require  that  a  war  be  a  shooting  war  in 
order  to  constitute  an  exception,  and  then  would  judges  be  in  the  business  of  decid- 
ing when  hostilities  began  and/or  ended  to  assure  that  there  was  no  violation  of  this 
Section?  And  a  for  the  serious  threat  alternative,  could  Congress  make  such  a  dec- 
laration elective  for  all  future  fiscal  years  until  it  is  revoked  by  another  joint  resolu- 
tion? 

There  is  another  area  that  will  certainly  cause  lawsuits  and  is  probably  unwise 
from  a  policy  perspective  as  well.  H.J.  Res.  1  focuses  solely  on  the  cash  flow  of  the 
government,  more  or  less  like  an  individual's  checkbook.  But  no  sensible  person 
looking  at  the  finance  of  any  entity  would  only  examine  the  income  statement  with- 
out looking  at  the  balance  sheet  as  well.  Moreover,  no  properly  run  business  would 
operate  without  a  capital  as  well  a  an  operating  budget.  Yet  the  focus  of  H.J.  Res. 
1  on  cash  low  alone  is  likely  to  encourage  a  number  of  dubious  practices  that  either 
make  no  economic  sense,  or  be  subject  to  litigation,  or  both.  For  example,  it  wiU  al- 
ways be  "cheaper,"  from  an  annual  cash  flow  perspective,  for  the  government  to 
lease  a  building  than  to  purchase  it,  although  in  the  long  run  the  cost  will  often 
be  much  higher  by  choosing  the  lease  option.  Yet  the  focus  on  short-term  outlays 
will  inevitably  drive  the  government  into  leasing  rather  than  purchasing,  unless  the 
court  forbids  that  subterfuge  or  encourages  the  opposite  by  allowing  the  President 
and  Congress  to  "count"  only  a  percentage  of  this  year's  purchase  price,  a  result  that 
would  be  had  to  justify  given  the  broad  definition  of  outlays,  with  the  only  exception 
or  debt  repayments. 

Second,  the  government  could  easily  sell  assets,  either  because  they  are  not  pro- 
ducing revenue,  or  because  the  receipts  would  generate  cash  that  would  alleviate 
some  of  the  budget  problems.  Perhaps  Congress  would  not  attempt  to  sell  the  White 
House  to  a  private  developer,  who  would  lease  it  back  to  the  President,  nor  would 
it  dispose  of^Glacier  National  Park  to  an  outdoor  recreation  company,  but  there  are 
other  dispositions  of  assets  that  would  oe  less  of  a  national  disgrace  and  hence  a 
greater  temptation  to  those  who  were  worried  about  staying  within  the  constitu- 
tional budget  limitations  for  a  given  year,  but  not  worried  about  the  ultimate  future 
of  our  country.  Of  course,  for  each  of  these  attempted  subterfuges,  someone  would 
surely  argue  that  they  violate  the  spirit,  if  not  the  letter,  of  this  amendment,  and 
the  courts  would  have  to  decide  the  legality  of  each  of  them. 

One  of  the  more  likely  scenarios  is  a  sale  of  a  government  office  building  to  a  pri- 
vate owner,  with  a  lease  back  to  the  government,  and  perhaps  an  option  to  buy  at 
the  end  of  the  term.  As  a  short-term  solution  to  a  budget  crunchy,  the  idea  is  almost 
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irresistible,  but  it  surely  makes  no  economic  sense,  especially  since  the  tax  breaks 
or  depreciation  would  all  go  to  the  private  party,  thereby  increasing  the  long-term 
cost  to  the  government.  Surely,  someone  would  catch  on,  and  the  courts  would  then 
be  thrown  into  the  middle  of  it  all,  in  the  end  either  creating  a  huge  loophole  or 
finding  themselves  entangled  in  the  minutiae  of  federal  property  management. 

The  Danforth  Amendment 

As  noted  above  (p.  3  and  note  1),  last  year  the  Senate  adopted  an  amendment 
offered  by  Senator  Danforth  to  S.J.  Res.  41,  under  which  there  would  be  judicial  re- 
view, in  at  least  some  cases,  but  under  which  the  courts  could  only  issue  declaratory 
relief  unless  Congress  specifically  authorized  another  form  of  relief  through  imple- 
menting legislation.  Although  that  addition  would  resolve  the  issue  of  whether  the 
courts  would  be  free  to  abstain  entirely,  it  raises  as  many  questions  as  it  solves, 
if  not  more. 

First,  it  ducks  the  issue  of  standing  entirely  by  not  saying  who  can  sue  to  enforce 
the  amendment.  In  fact,  its  reference  to  "case  or  controversy"  suggests,  if  it  does 
not  require,  that  the  usual  standing  rule  would  apply  here,  which  would  mean  that 
only  those  whose  taxes  were  improperly  increased,  or  whose  funding  was  unlawfully 
cut  off,  would  have  standing.  Thus,  if  a  taxpayer  or  legislator  claimed  that  the  budg- 
et was  not  properly  in  balance,  the  Danfortn  amendment  would  probably  not  permit 
that  person  to  sue  over  that  alleged  violation. 

Second,  it  would  plainly  outlaw  preliminary  injunctive  relief,  which  means  that 
there  would  be  a  tremendous  incentive  for  those  defending  the  budget  to  delay  the 
case  until  the  year's  end,  when  a  declaration  would  be  for  no  significance  at  aU.  In- 
deed, once  the  year  was  over,  the  controversy  would  almost  certainly  be  moot,  which 
would  mean  that  the  courts  would  probably  not  even  be  able  to  rule  of  the  validity 
of  the  budget  of  the  just-concluded  year,  unless  the  plaintiff  could  show  that  the 
same  controversy  was  likely  to  recur.  In  recent  vears  the  courts,  especially  the  Su- 
preme Court,  have  generally  declined  to  uphold  claims  for  such  exceptions  to  the 
mootness  doctrine,  even  in  relatively  simple  cases,  let  alone  in  ones  as  complex  as 
those  under  this  amendment. 

Third,  the  authorization  for  implementing  legislation  extends  only  to  remedies 
and,  by  its  terms,  does  not  appear  applicable  to  attempts  by  Congress  to  cure  stand- 
ing and  other  problems.  More  importantly,  it  seems  highly  unlikely  that  such  legis- 
lation will  pass  or  that  it  would  provide  for  meaningful  interim  relief.  And  if  it  does, 
then  we  are  right  back  to  where  we  were  under  the  full  litigation  option  described 
above.  Accordingly,  while  I  applaud  the  willingness  of  Senator  Danforth  to  address 
the  issue  of  judicial  review,  his  solution  turns  out  to  solve  very  few  of  the  problems 
plaguing  the  whole  question  of  judicial  review  and  the  balanced  budget  amendment. 

Mr.  Cnairman  and  Members  of  the  Committee,  if  my  testimony  has  fri^tened 
you,  that  was  my  intention.  Each  of  you  should  ask  yourselves  whether  you  really 
want  the  federal  courts  to  control  the  federal  budget.  Do  you  really  think  that  litiga- 
tion is  a  preferable  solution  to  negotiation  between  the  Congress  and  the  President? 
Or  do  you  so  abhor  litigation,  that  you  are  willing  to  disregard  all  of  these  attempts 
to  conduct  an  end  run  on  a  constitutionally  balanced  budget,  and  thereby  keep  the 
courts  out  of  the  process  entirely,  making  this  amendment  into  the  budgetary  equiv- 
alent of  the  War  Powers  Resolution  and  thereby  turning  over  to  the  President  the 
effective  control  of  the  entire  federal  budget?  While  some  of  these  problems  can  be 
fixed  by  better  drafting,  most  cannot,  and  those  that  are  fixed  now  will  resurface 
later  in  another  form. 

I  respectfully  suggest  that  both  the  litigation  and  the  no  litigation  options  are  ter- 
rible ideas  because  the  Balanced  Budget  Constitutional  Amendment  is  a  terrible 
idea.  Unbalanced  budgets  a  may  be  bad  for  the  economy,  but  this  solution  is  plainly 
worse  for  everyone,  except  perhaps  for  the  lawyers  who  will  be  handling  the  litiga- 
tion. I  thank  the  Committee  for  the  invitation,  and  I  stand  ready  to  answer  any 
questions  that  you  may  have. 

Mr.  Canady.  Thank  you. 

To  Mr.  Ball,  let  me  ask  you  a  brief  question.  I  understand  the 
concerns  about  Social  Security  and  I  certainly  share  them,  but 
have  you  ever  heard  of  the  phrase  "the  third  rail  of  American  poli- 
tics?" 

Mr.  Ball.  Yes,  I  have  heard  it  referred  to. 

Mr.  Canady.  You  are  familiar  with  what  that  means? 

Mr.  Ball.  I  am  familiar  with  the  idea. 
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Mr.  Canady.  Well,  I  think  that  the  concept  expressed  in  that,  the 
third  rail  of  American  politics,  touch  it  and  die,  is  something  that 
all  Members  of  Congress  are  familiar  vsath.  I  also  think  it  expresses 
a  broad  commitment  to  Social  Security  in  this  Congress,  bipartisan 
commitment.  And  I  think  that  is  something  that  has  to  be  under- 
stood as  an  important  part  of  the  context  we  are  discussing  here. 

Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you  very  much.  First  of  all,  I  really 
want  to  thank  this  panel.  I  think  you  added  lot  of  insight  from  a 
broad  range  of  views  and  I  thank  you. 

I  would  like  to  ask  unanimous  consent  for  Congressman  de  la 
Garza  to  put  his  statement  in  the  record. 

Mr.  Canady.  Without  objection. 

[The  prepared  statement  of  Mr.  de  la  Garza  follows:] 

Prepared  Statement  of  E.  (Kika)  de  la  Garza,  a  Representative  in  Congress 
From  the  State  of  Texas 

Mr.  Chairman,  as  I  have  done  in  every  Congress  since  first  being  elected  to  this 
illustrious  chamber,  I  again  on  the  opening  day  of  this  new  Congress  introduced  leg- 
islation to  achieve  the  goal  of  a  balanced  budget.  My  bill  is  HJ.  Res.  20.  It  specifi- 
cally proposes  an  amendment  to  the  Constitution  of  the  United  States  to  provide 
that  appropriations  shall  not  exceed  revenues  of  the  United  States,  except  in  time 
of  war  or  national  emergency. 

As  the  committee  today  continues  its  hearings  on  this  issue  I  want  to  take  this 
opportunity  to  reiterate  what  I  have  for  years  said,  and  that  is  there  is  a  need  for 
the  economic  well  being  of  our  country  to  reduce  our  debt.  That  is  what  we  are  hear- 
ing voiced  by  the  citizens  of  this  country. 

Certainly  people  may  differ  about  the  specific  measure  to  see  this  goal  realized, 
but  I  think  most  everyone  agrees  that  priorities  must  be  set  and  that  we  must  take 
action  now  to  reduce  deficit  spending  and  to  get  the  budget  under  control.  This  is 
certainly  something  to  which  I  have  always  been  publicly  conmiitted. 

Let  me  add,  however,  that  when  I  talk  about  priorities  I  cannot  do  so  without 
stating  we  cannot  just  pile  cuts  and  inflict  sufiering  on  those  who  can  least  afford 
it.  Whatever  action  we  take  must  be  done  in  an  acceptable  time  frame  and  include 
proper  safeguards  for  needed  programs  such  as  defense,  health,  and  nutrition. 

We  are  at  a  crossroads  in  our  nation's  economic  future.  That  is  why  it  is  so  crucial 
to  do  what  must  be  done,  and  to  enact  a  balanced  budget.  To  do  so  is  to  do  what 
is  good  for  America.  I  am  committed  to  that  and  want  to  do  whatever  I  can  to  make 
certain  our  federal  government  takes  responsibility  for  its  actions.  That  is  why  we 
must  make  the  right  choice — the  choice  for  a  balanced  budget  amendment.  Enacting 
balanced  budget  legislation  will  ensure  economic  stability  for  our  nation  and  lift  its 
citizens  and  future  generations  from  debt. 

America  has  always  been  a  prosperous  nation.  Let's  keep  it  that  way  for  our  chil- 
dren and  grandchildren  by  doing  what  we  must  to  restore  its  economic  well  being. 
Let's  enact  a  balanced  budget  bill  and  make  certain  that  our  nation  remains  fiscally 
solvent  for  future  generations.  That  is  doing  the  right  thing,  and  that  is  what  my 
bill  to  balance  the  budget  will  do. 

Thank  you  for  affording  me  this  opportunity. 

Mrs.  Schroeder.  Mr.  Chairman,  I  wanted  to  ask  about  the  two 
distinguished  members  of  the  full  committee  that  have  been  sitting 
in  for  the  2  days.  Is  it  possible  for  them  to  ask  questions  or  do  I 
need  to  yield  my  time  to  them? 

Mr.  Canady.  Consistent  with  the  practice  that  we  established 
yesterday,  I  would  prefer  that  you  or  other  Members  yield  their 
time. 

Mrs.  Schroeder.  I  yield  2V2  minutes  to  each  of  them  because 
they  have  been  so  patient  in  sitting  through  all  of  this  and  I  guess 
I  have  to  yield,  other  than  to  say  thank  you,  thank  you,  thank  you. 
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Mr.  Ball.  Mr.  Chairman,  your  statement  was  not  a  question,  be- 
fore, was  it?  When  you  were  talking  about  the  third  rail.  That 
wasn't  a  question  to  me,  was  it? 

Mr.  Canady.  It  was  an  observation. 

Mr.  Ball.  Could  I  make  an  observation  in  reply? 

Mr.  Canady.  We  are  moving  on  right  now.  Thank  you. 

Who  did  you  yield  to? 

Mrs.  ScHROEDER.  Either  one.  Mr.  Scott,  would  you  care  to  take 
the  2  minutes  first? 

Mr.  Scott.  Thank  you,  Mrs.  Schroeder.  I  appreciate  the  oppor- 
tunity. I  wanted  to  make  a  couple  of  comments  to  Mayor  Wennberg 
about  the  unfunded  mandates.  There  is  in  fact  no  language  that  we 
can  put  in  the  Constitution  or  in  statutes  that  would  satisfy  you, 
because  we  serve  as  your  insurance  policv  for  disasters  when  un- 
employment benefits  run  out,  for  health,  housing,  recession.  When 
we  cut  those  funds,  we  don't  have  to  mandate  you  to  do  anything. 
It  is  just  that  that  service  or  that  support  for  the  public  would  get 
unmet  unless  you  step  up  to  the  plate. 

Medicaid  was  mentioned  a  little  earlier.  We  don't  have  to  fund 
Medicaid.  Just  cut  it  out.  And  what  are  you  going  to  do  when  there 
is  a  tuberculosis  outbreak  and  that  kind  of  thing?  I  think  the  idea 
that  we  can  write  in  some  protection  that  we  are  not  going  to  shift 
the  burden  of  government  to  the  States  and  localities  is  part  of  the 
prayer  that  we  need  to  put  in  this  amendment. 

Tne  other  point  that  I  would  like  to  make  is  that  the  way  the 
current  H.J.  Res.  1  is  written  requiring  a  three-fifths  vote  makes 
it  a  lot  easier  to  kill  an  unbalanced  budget.  It  also  makes  it  much 
more  difficult  to  ever  pass  anything.  And  my  experience  in  the  leg- 
islature is  the  way  you  get  the  extra  few  votes  is  to  pork  it  up  until 
people  find  it  fat  enough  to  actually  vote  for  it. 

You  don't  find  people  lining  up  to  vote  for  a  budget  that  essen- 
tially will  be  putting  people  in  their  district  out  of  work,  when  you 
start  making  these  cuts.  There  is  a  lot  more  political  courage  that 
I  have  seen  to  fund  jobs  in  your  area  rather  than  job  cuts.  With 
those  comments,  Mrs.  Schroeder,  I  appreciate  the  opportunity  and 
your  courtesy  and  yield  back  the  balance  of  your  time. 

Mr.  Wennberg.  Mr.  Chairman,  could  I  respond  briefly? 

Mr.  Canady.  Yes,  briefly. 

Mr.  Wennberg.  The  position  of  the  National  League  of  Cities  is 
that  there  are  two  proposed  amendments  which  the  National 
League  of  Cities  enthusiastically  supports  which  speak  to  control- 
ling the  proclivity  of  Congress  to  shift  burdens  back  to  State  and 
local  governments.  The  first  one,  the  one  offered  by  Representative 
McCarthy  earlier  in  this  hearing,  and  the  second  would  be  the  one 
offered  by  Representative  Franks.  We  are  enthusiastically  support- 
ive of  either  of  those  being  incorporated  into  this  amendment  as 
addressing  that  specific  issue. 

We  recognize  that  neither  of  those  amendments  will  deal  with 
the  issues  that  you  spoke  of  and  that  is  why  I  spoke  at  length  in 
my  testimony  of  other  burdens  being  passed  back  to  local  govern- 
ments. We  recognize  that  that  does  not  necessarily  fit  into  the  bail- 
iwick of  mandates  as  it  is  conventionally  defined. 

Mr.  Canady.  Representative  Jackson  Lee,  I  believe  that  Mrs. 
Schroeder  wanted  to  yield  the  balance  of  her  time  to  you. 
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Ms.  Jackson  Lee.  Mr.  Chairman,  thank  you.  And  in  her  ab- 
sence, let  me  thank  Ranking  Member  Schroeder  for  her  time,  but 
also  for  the  invitation  to  Congressman  Stenholm  of  Texas  who  I  of- 
fered up  yesterday.  I  was  delighted  that  he  was  able  to  come  and 
make  his  presentation.  I  am  sorry  that  I  was  not  able  to  question 
him  at  that  time. 

Let  me  make  some  comments  as  well  to  the  Controller  of  De- 
fense. I  appreciate  your  remarks  and  I  am  going  to  ask  two  ques- 
tions and  then  allow  the  individuals  to  answer  them. 

You  raise  a  very  vital  point  that  I  have  a  great  concern  about 
readiness:  for  the  Department  of  Defense.  My  question  to  you 
would  be  whether  any  comparable  world  powers — and  we  in  Amer- 
ica would  like  to  think  there  are  no  comparables,  but  we  have  our 
allies  and  we  work  with  them  on  a  national  and  international 
front,  specifically  the  international  front — ^have  such  authorization 
or  nonauthorization  as  it  relates  to  their  defense  systems. 

Secondarily,  I  notice  that  we  are  dealing  with  a  new  type  of  en- 
listed person.  You  noted  that  it  takes  some  16  years  for  a  battalion 
commander.  I  think  that  you  will  find  more  and  more  of  those  that 
you  are  dealing  with  are  career-directed  members  of  the  military, 
meaning  they  come  in  after  high  school  or  so  and  they  stay  longer, 
as  I  understand  it. 

Are  we  talking  about  such  cuts  that  we  would  then  increase  the 
unemployment  so  that  we  borrow  from  Peter  to  pay  Paul  and  then 
put  us  in  a  state  of  unreadiness?  I  have  those  questions  as  well  as 
the  fact  that  I  quote  Dr.  Schlesinger,  who  mentioned  the  war,  1941 
when  we  were  building  ships  in  the  1930's  and  most  Americans 
would  say  we  are  not  going  to  be  in  World  War  II,  why  are  we 
building  ships?  If  we  had  a  balanced  budget  amendment  would  we 
have  been  ready  for  the  Midway  episode,  if  you  will? 

Let  me  leave  that  question  and  go  immediately  to  Mayor 
Wennberg  and  thank  him  for  his  presence  and  the  National  Lea^e 
of  Cities.  And  I  have  a  special  affinity  for  your  viewpoint  havmg 
just  recently  left  the  City  Council  of  Houston.  We  know  that  when 
we  do  the  balancing  of  the  budget  or  paying  the  expenditures  based 
upon  what  we  have  received,  we  have  it  in  black  and  white.  We 
know  clearly  what  we  are  doing  with  community  development 
funds  and  whether  we  can  pick  up  heavy  trash,  whether  we  have 
enough  to  pay  our  police  officers.  It  is  clearly  there. 

And  I  guess  my  question  to  you,  and  I  really  respect  the  attempt 
to  present  a  fair  presentation  of  the  cities'  perspective,  whether  or 
not  a  balanced  budget  amendment  would  actually  be  fair  to  the 
cities  in  light  of  the  fact  that  unattached  to  that  amendment  is  any 
kind  of  resolution  to  ^ve  the  cities  or  States  any  kind  of  idea  what 
might  be  cut  that  cities  very  much  depend  upon.  I  know  for  com- 
munity development  dollars  there  is  a  sort  of  5-year  string  on  how 
those  dollars  will  be  expended  or  they  will  be  coming  to  your  par- 
ticular city  and  town  and  whether  or  not  that  would  actually  be  a 
fair  approach  for  cities  who  do  depend  on  Federal  funds.  And  might 
I  add  over  the  years  have  been  responsible  in  the  utilization  of 
those  funds  and  nave  made  cities  become  some  of  the  better  places 
for  our  American  citizens  to  live. 

I  raise  those  two  questions,  and  let  me  thank  the  National 
League  of  Cities  and  other  representatives  who  are  here.  Mr.  Ball, 
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Mr.  Eisner,  Mr.  Morrison,  you  have  raised  very  valid  points.  Dr. 
Eisner,  I  join  you  in  the  concern  of  trashing  the  Constitution. 
Thank  you. 

Mr.  Canady,  The  gentlelady's  time  has  expired.  We  will  allow  a 
very  brief  answer. 

Ms.  Jackson  Lee.  Thank  you,  Mr.  Chairman.  I  am  sorry. 

Mr.  Canady.  Without  objection. 

Mr.  Hamre.  I  will  try  to  be  brief  They  are  very  complex  ques- 
tions that  you  raised.  First,  there  wasn't  a  ship  that  saw  service, 
a  capital  ship  in  World  War  II,  that  the  keel  for  that  ship  wasn't 
laid  before  Pearl  Harbor.  We  need  to  have  stability  over  time.  May 
I  say  more  important,  frankly,  is  confidence  and  stability  in  our 
people.  We  won  Desert  Storm  not  because  we  had  the  best  tank  in 
the  field,  but  we  had  the  best  tank  crew  in  the  world. 

It  takes  time  and  stability  to  do  that.  It  takes  a  lot  of  time  to 
do  that.  I  would  offer  that  I  think  it  is  difficult  to  try  to  character- 
ize ships  as  capital  and  people  as  noncapital.  I  mean,  in  my  view, 
investing  in  our  people  was  the  most  important  capital  expenditure 
and  we  need  to  do  that  every  year  and  that  is  why  we  are  so  wor- 
ried about  readiness  because  if  we  drop  off  the  edge  in  one  year, 
we  suflFer  a  capital  loss  in  the  quality  of  the  people  and  we  had  that 
problem  last  year  with  the  readiness  in  1994,  so  that  is  something 
to  avoid. 

As  to  foreign  countries,  forgive  me  for  not  being  expert  enough 
to  answer  that  question  intelligently.  And  I  would  be  happy  to  get 
back  to  you  on  that, 

Mr.  Wennberg.  Quickly  in  response,  can  the  amendment  be  fair 
to  cities?  I  think  as  currently  proposed  I  think  the  sum  total  of  my 
testimony  is  I  don't  believe  it  can.  I  think  that  if  an  amendment 
were  crafted  reflecting  and  providing  for  an  equally  powerful  prohi- 
bition against  shifting  those  costs  and  burdens  back  to  the  lower 
levels  of  government,  it  would  ultimately — after  they  land  on  my 
desk  they  have  one  more  stop;  that  is,  the  taxpayers — that  has  got 
to  be  prohibited  in  a  manner  equalW  powerful  to  the  impositions 
which  the  amendment  places  on  the  Congress. 

If  the  other  issues  which  have  been  raised  in  my  full  testimony 
and  highlighted  here  in  the  oral  testimony  can  be  addressed  with 
regard  to  language,  yes,  I  think  an  amendment  can  be  fair,  not 
only  to  cities  but  to  recipients  of  entitlements  and  to  all  the  people 
to  whom  the  Federal,  State  and  local  governments  provide  services, 
but  the  language  which  we  have  before  us  now  would  not  accom- 
plish that. 

Mr.  Canady.  Thank  you. 

Mr.  Hyde,  you  are  recognized. 

Mr.  Hyde.  Thank  you  very  much.  I  am  loath  to  ask  too  many 
questions  because  of  the  pressure  of  time.  I  do  congratulate  this 
very  interesting  panel.  Every  one  of  them  made  a  great  contribu- 
tion and  stimulated  a  lot  of  thought. 

I  am  captured  by  the  phrase  "trash  the  Constitution."  We 
shouldn't  do  that.  Boy,  is  that  the  truth.  However,  we  have  a  long 
line  of  precedents  of  trashing  the  Constitution,  extending  back  to 
the  commerce  clauses  distortion  where  it  doesn't  mean  anything 
now.  It  means  everything  is  in  the  stream  of  commerce. 
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Using  the  14th  amendment  to  apply  the  first  10  to  the  States 
contrary  to  the  wording  of  the  first  amendment,  which  says  "Con- 
gress shall  make  no  law;"  the  10th  amendment,  the  9th  amend- 
ment; ignoring  them  completely;  ignoring  the  free  exercise  clause 
in  total  submission  to  a  distorted  interpretation  of  the  establish- 
ment clause.  The  list  is  long  about  trashing  the  Constitution.  So, 
we  would  be  in  a  time-honored  tradition. 

I  just  want  to  say  to  Dr.  Eisner,  my  fellow  Illinoisan,  and  some- 
one whom  I  have  admired  and  read  his  op-ed  pages  assiduously, 
that  means  carefully.  I  know  you  know  it,  but  I  wanted  to  let  you 
know  that  I  knew  it.  But,  you  are  awfully  casual  and  startling  to 
me  about  the  national  debt.  About  300  billion  a  year  for  debt  serv- 
ice depending  on  how  you  calculate  it,  226  billion  a  year.  Some  of 
the  ownership  of  that  debt  is  by  foreign  countries  or  foreign  nation- 
als. As  that  en*ows,  and  the  debt  service  grows,  it  drains  resources 
from  this  generation.  I  have  heard  it  referred  to  as  generational  ex- 
tortion because  of  the  burden  that  is  being  put  on  our  children  and 
grandchildren.  Now,  you  sort  of  dismiss  it  and  say  we  owe  it  to  our- 
selves. Somebody  is  collecting  that  debt  service  and  someone  is 
paying  it.  And  it  is  not  a  wash  in  my  judgment.  Yes,  sir? 

Mr.  Eisner.  First,  you  might  have  added  in  trashing  the  Con- 
stitution the  prohibition  amendment,  which  I  think  this  would  be 
analogous  to  in  terms  of  evasion  of  it  and  ultimately  the  repeal.  I 
hope  you  would  think  carefully  about  the  quotation  from  Abraham 
Lincoln  I  gave  you. 

The  foreign  ownership  of  the  debt  is  quite  small,  some  17  per- 
cent, and  has  not  gone  up  over  the  last  15  to  20  years.  There  is 
a  widespread  misunderstanding  on  that.  The  matter  of 
generational  fairness  is  very  important. 

I  had  an  article,  in  the  Wall  Street  Journal  a  month  or  two  ago 
on  that,  but  I  would  urge  that  the  question  of  generational  fairness 
has  nothing  much  to  do  with  all  these  securities,  this  debt,  the  defi- 
cits. What  it  has  to  do  with  is  providing  the  fixture  generation  with 
the  capital,  physical  and  human,  the  plants  and  machinery,  the  in- 
frastructure, the  education,  the  research,  that  will  make  them  pro- 
ductive. 

If  we  keep  having  20  percent  of  the  coimtry — of  a  generation 
growing  up  functionally  illiterate,  you  know  perhaps  better  than  I 
the  situation  of  schools  in  Chicago,  for  example.  If  we  have  even 
our  good  suburban  kids  coming  out  last  in  tests  of  math  and 
science  compared  to  kids  in  Europe  and  Asia  and  Canada,  that  is 
going  to  put  a  big  burden  on  the  future.  It  is  what  we  should  ad- 
dress ourselves  to. 

These  are  real  issues,  fighting  crime,  education,  preserving  the 
family,  many  of  the  things  we  are  interested  in.  But  you  are  not 
going  to  accomplish  it  by  this.  This,  I  hate  to  sound  rude,  is  non- 
sense. It  really  is  nonsense  from  the  standpoint  of  economists  that 
have  considered  it,  except  if  you  really  have  some  kind  of  ulterior 
motive,  you  are  trying  somehow  to  shrink  government,  you  don't 
like  a  lot  of  what  government  does,  although  it  is  hard  to  agree  on 
what  you  don't  like  about  it. 

Some  don't  like  the  Social  Security.  Some  don't  like  defense. 
Some  don't  like  welfare.  But  if  that  is  the  purpose,  for  God's  sakes 
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do  that,  even  having  an  amendment  to  the  Constitution,  which  I 
think  would  be  outrageous. 

Mr.  Hyde.  This  may  be  an  irrational  reaction  to  the  utter  inabil- 
ity of  Congress  to  do  that.  I  have  been  around  20  years  and  we  all 
know  what  we  should  do.  It  just  doesn't  happen.  And  finally,  out 
of  desperation,  you  look  for  a  constitutional  straitjacket  that  will 
make  you  do  the  right  thing.  I  think  there  is  more  of  that  in  this 
than  perhaps  logic,  but  that  is  what  is  there.  It  is  a  cry  of  the  heart 
for  help  because  we  just  won't  cut  spending. 

Mr.  Eisner.  I  think  what  Senator  Hollings  has  said,  in  relation 
to  what  was  then  called  Gramm-Rudman-Hollings,  this  was  a  bad 
idea  whose  time  has  come.  It  was  a  bad  idea.  It  was  an  awful  idea, 
as  you  know.  It  never  worked.  And  the  same  thing  would  be  true 
of  this  amendment. 

Mr.  Hyde.  Thank  you.  I  am  sorry  it  took  so  long. 

Mr.  Canady.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman. 

I  wanted  to  address  a  question  to  Dr.  Eisner,  because  it  seems 
to  me  there  are  some  parallels  between  the  capital  expenditure 
part  of  what  you  were  saying  and  the  prior  testimony  of  Represent- 
ative Wise  of  West  Virginia. 

And  I  simply  wanted  you  to  talk  about  those  parallels  and  about 
your  assessment  of  his  proposal  that  we  ought  to  be  dealing  with 
capital  expenditures  differently,  and  then  subsequent  to  that,  get 
you  to  flesh  out  for  me  a  little  bit  better  Mr.  Hamre's  point  about 
how  you  differentiate  between  capital  expenditures  and  human  ex- 
penditures, and  whether  there  are  any  human  expenditures  that 
might  legitimately  be  put  into  the  capital  expenditure  category  if 
we  are  to  be  accounting  for  those  capital  expenditures  separately. 

Mr.  Eisner.  Yes,  thank  you. 

I  think  those  are  excellent  questions.  I  wholly  ag^ee  with  Con- 
gressman Wise  on  the  need  for  separating  out  capital  expenditures. 
I  think  he  has  perhaps  unfortunately  been  led  to  limit  his  proposal 
unduly. 

It  is  very  important,  I  believe,  to  have  adequate  infrastructure, 
physical  investment.  I  would  include,  by  the  way,  in  capital  spend- 
ing, capital  spending  for  the  military.  I  think  an  aircraft  carrier  is 
clearly  an  investment  for  the  future.  All  of  our  defense,  if  it  means 
anything,  is  protecting  our  security  and  protecting  future  genera- 
tions. How  we  cannot  call  that  investment,  I  don't  know. 

I  would  count  investment  in  capital,  education.  I  think  that  is 
even  more  important  than  building  roads  and  bridges.  Indeed,  I 
have  made  estimates,  of  a  capital  Dudget  that  took  the  Office  of 
Management  and  Budget's  estimates  they  put  in,  year  after  year, 
of  the  in  vestment- type  spending  of  the  Federal  Government  which 
one  doesn't  hear  about.  I  would  net  out  depreciation  as  businesses 
do,  so  that  we  could  talk  about  a  separate  operating  budget  and 
capital  budget;  the  operating  budget  includes  depreciation. 

You  are  talking  about  net  investment  of  upwards  of  $70  billion 
a  year,  $70  or  $80  billion.  Those  figures  may  be  outdated.  We  are 
not  necessarily  making  all  the  investment  we  should,  but  we 
should  distinguish.  And  not  to  distinguish  investment  means  that 
what  happens  is  that  we  will  really  shortchange  the  future. 
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The  only  way  to  meet  the  balanced  budget  requirement  will  be 
to  starve  spending  for  education,  for  research.  We  have  already 
heard  that  the  President  is  proposing  cutting  spending  for  basic  re- 
search on  energy.  Those  are  the  wrong  ways  to  go  if  we  are  con- 
cerned with  the  future. 

Yet  the  whole  concern  for  a  balanced  budget  is  for  future  genera- 
tions. And  here  by  imposing  one  you  would  be  sacrificing  the 
human  capital  on  which  our  future  depends. 

Mr.  Watt.  I  am  delighted  to  hear  you  flesh  that  out,  Dr.  Eisner, 
and  equally,  probably  more  delighted  to  hear  a  military  person. 

Mr.  Hamre.  Mr.  Watt,  I  will  try  to  be  very  brief.  I  think  it  is  very 
easy  in  people's  minds  to  say  if  it  is  hardware,  it  is  investment;  if 
it  is  people,  it  is  expense.  In  our  view,  people  are  our  most  impor- 
tant investment.  And  we  need  to  invest  in  them  on  a  very  steady 
basis  over  time. 

There  is  nothing  in  our  budget  more  important  than  career  de- 
velopment. And  I  would  be  loath  to  have  a  budget  framework  that 
forces  us  to  make  tradeoffs  between  people  in  the  short  term  who 
tend  to  be  voters  who  are  decentralized  all  over  the  country  versus 
an  investment  in  a  piece  of  hardware  that  tends  to  get  con- 
centrated in  one  part  of  the  country.  That  is  a  difficult  tradeoff. 
That  is  not  something  I  think  we  want  to  do. 

May  I  say  on  the  other  side  of  the  equation,  I  know  it  is  easy 
to  look  at  an  aircraft  carrier  and  say,  that  is  clearly  an  investment, 
and  it  clearly  is.  But  for  us,  time  is  not  the  only  thing  that  depre- 
ciates investments.  Military  obsolescence  depreciates  investments. 
The  invention  of  the  stealth  fighter  and  the  stealth  bomber  invali- 
dated a  $300  billion  investment  by  the  Soviets  in  their  air  control 
system,  their  air  defense  system.  We  have  to  confront  military  ob- 
solescence which  is  more  important  to  us  than  simply  the  obsoles- 
cence that  comes  with  time  and  usage. 

Mr.  Watt.  I  take  it  that  ties  into  the  whole  notion  of  necessity 
for  continued  research. 

Mr.  Hamre.  Yes,  sir. 

Mr.  Watt.  Mr.  Chairman,  lust  as  a  matter  of  personal  experi- 
ence, I  would  reinforce  what  these  two  witnesses  in  particular  nave 
said.  My  family  imfortunately  didn't  have  the  wherewithal  to  oper- 
ate on  a  balanced  budget  when  it  came  time  for  me  to  enroll  in  col- 
lege. And  we  were  faced  with  the  option  of  my  not  going  to  college 
and  gaining  some  productivity  following  in  the  line  of  my  dad,  of 
all  other  members  of  my  family  up  to  that  point,  none  of  whom  had 
never  gone  to  college,  and  borrowing  money  to  make  that  possible. 

And  so  when  I  hear  people  talk  about  investments  in  human  cap- 
ital, I  think  I  may  be  one  of  the  living  examples  of  that,  and  I 
would  say  that  that  investment,  which  was  based  on  borrowing 
money,  has  yielded  quite  a  few  dividends,  financial  and  hopefully 
otherwise,  to  the  U.S.  Government  in  terms  of  increased  taxes  and 
so  forth  that  I  otherwise  would  not  have  been  able  to  contribute. 

Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Watt. 

Mr.  Serrano. 

Mr.  Serrano.  Thank  you,  Mr.  Chairman. 

Gentlemen,  I  will  present  to  you  the  same  concern  that  I  pre- 
sented to  the  panel  yesterday.  And  I  think  it  is  more  directed  at 
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the  mayor,  although  I  think  that  other  members  certainly  may 
have  some  other  thoughts  on  it. 

I  see  this  amendment  as  the  first  step  in  a  whole  series  of  a  new 
approach  in  how  government  will  deal  with  people.  And  the  amend- 
ment would  be  step  one. 

Step  two  obviously,  which  we  can't  seem  to  get  any  details  on 
now,  would  be  deep  cuts  in  all  programs  to  meet  that  amendment. 

And  the  third  would  be  to  send  back  to  the  States  the  rest  of  the 
money  for  them  to  handle  the  programs,  because  the  whole  idea 
these  days  is  that  Government  at  the  Federal  level  is  bad,  and 
therefore  should  not  be  involved  in  people's  lives. 

Well,  I  come  from  a  generation,  1960's,  early  1970's,  where  had 
it  not  been  for  Federal  Grovernment  involvement,  some  people's 
rights  in  this  country  would  have  never  been  equal  to  the  rights 
01  other  people.  Some  people's  opportunity  to  educate  themselves 
and  to  be  able  to  vote  and  to  share  in  the  society  would  have  never 
taken  place. 

And  it  is  because  of  one  of  those  situations  having  to  do  with  peo- 
ple's rights  to  vote  and  ability  to  register  without  taking  a  certain 
examination  that  I  am  now  a  Member  of  Congress  and  represent 
the  district  I  do. 

So  my  question  would  be,  how  can  we  be  sure  that  once  we  turn 
over  to  the  States  these  responsibilities  with  less  money,  that  the 
States  in  competing  with  each  other  for  business  opportunities — 
and  let's  be  mindful  of  the  fact  that  the  business  community,  when 
it  is  insensitive,  the  attack  it  always  makes  on  certain  localities 
throughout  this  Nation  is  that  they  spend  too  much  money  on  wel- 
fare, in  that  they  include  education,  transportation  and  anything 
that  is  subsidized.  They  spend  too  much  money  on  welfare.  That 
instead  of  competing  amongst  the  States  to  see  who  does  the  most 
for  people,  without  Federal  involvement  and  guideline  and  over- 
sight, you  might  have  a  situation  where  States  will  compete  with 
each  other  to  see  who  does  the  least  for  the  needy  to  attract  those 
that  can  invest. 

Mr.  Mayor,  am  I  putting  too  much  on  this,  or  is  the  Federal  Gov- 
ernment involvement  and  withdrawal  of  that  involvement  a  danger 
to  people  who  are  still  not  powerful  enough  in  this  society  to  fend 
for  themselves  on  a  full-time  basis? 

Mr.  Wennberg.  Let  me  take  this  stab  at  it.  I  think  with  or  with- 
out an  amendment  to  the  Constitution  to  balance  the  Federal  budg- 
et, there  is  a  crying  need  for  a  rethinking  of  the  relationship  be- 
tween local  governments.  State  government  and  Federal  Govern- 
ment; which  services  belong  where,  where  the  revenues  are  to  come 
from  or  be  derived  to  provide  those  particular  services,  where  the 
choices  need  to  be  made  as  to  what  services  will  be  provided,  what 
standards  will  be  met,  all  of  that. 

My  testimony  spoke  to  our  support,  National  League  of  Cities 
strong  support  of  the  notion  of  the  Federal  Government  putting  its 
financial  house  in  order,  whether  that  is  done  with  a  carefully 
crafted,  well-written  constitutional  amendment,  or  with  some  other 
system  of  compliance  on  the  part  of  the  Congress  and  the  adminis- 
tration, which  thus  far  we  have  obviously  been  unable  to  realize. 
There  is  a  crying  need  for  this  rethinking  of  federalism  at  all  levels 
of  government. 
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Clearly  the  concern  that  you  raise  is  a  valid  one.  I  submit,  how- 
ever, that  my  ability  to  succeed  in  reelection  or  to  do  my  job  to  the 
satisfaction  of  people  that  I  serve,  the  ability  of  the  Grovernor  of  the 
State,  the  legislatures  of  the  State  of  Vermont  to  do  the  same,  is 
no  different  From  the  challenges  that  you  face.  It  is  no  different. 
And  we  constantly  have  to  be  making  those  tough  choices  to  try  to 
balance  the  issues  that  you  raised,  those  will  be  pulling  in  one  di- 
rection, and  the  other  concerns,  the  concern  for  quality  of  life,  the 
concern  for  common  human  decency,  the  concern  for  providing 
service  and  support  to  those  who  in  fact  qualify  for  and  need  it. 

Those  are  tough  decisions  that  I  don't  think  can  be  made  at  any 
one  level  of  government.  They  are  going  to  have  to  be  made 
through  some  kind  of  a  system  of  rethinking  through  all  three  lev- 
els of  government  being  at  the  table  together  and  revisiting  those 
issues,  with  our  without  a  constitutional  amendment,  if  we  are 
going  to  deal  with  the  right  way  to  deliver  these  services  efficiently, 
effectively  and  with  compassion. 

Mr.  Canady.  Mr.  Conyers. 

Mr.  Conyers.  Thank  you  very  much.  I  am  so  happy  that  we  were 
permitted  to  bring  all  of  you  forward  as  witnesses  from  the  Demo- 
cratic side.  And  besides  the  substance  of  your  testimony,  you  have 
a  civilizing  effect  upon  us  as  a  subcommittee,  in  addition,  because 
you  make  us  remember  that  we  are  really  shadow  boxing  with  our- 
selves. This  is  our  job.  And  out  of,  as  described  by  my  friend  Henry 
Hyde,  out  of  our  desperation,  we  are  looking  around  for  the  last  15 
years  of,  what  in  the  world  can  we  do  to  get  this  deficit  in  line? 

And  we  have  now  come  across  a  great  idea.  Toss  it  to  the  other 
branch.  And  then  put  a  limit  on  it  for  enough  years  for  us  to  get 
the  heck  out  of  here.  And  it  may  not  do  anjonore  harm  than  we 
are  already  sustaining  anyway.  But  maybe  it  might  work. 

And  then  Morrison  comes  along  and  tells  us  that  throwing  this 
into  the  judiciary  is  not  going  to  be  easy.  If  they  duck  it  or  if  they 
all  try  to  deal  in  a  micromanagement  situation,  it  will  be  a  first- 
class  mess. 

We  have  already  gotten  the  tip  before  you  got  here,  Mr.  Ball, 
that  Social  Security  is  on  the  line  already.  You  don't  have  to  be 
much  of  a  politician  or  a  Social  Security  expert  to  figure  that  out. 
And  I  am  sure  citizens  are  getting  the  message  pretty  clearly. 

And  even  for  our  friends  in  Defense,  we  are  now  up  against  an 
unreal  system,  as  poorly  as  they  think  they  have  been  treated. 
These  statistics  about  the  cuts  amaze  me,  since  we  are  running  at 
about  full  score  levels  all  the  time,  up  in  the  $250  billion  range. 
That  staggers  my  imagination,  that  you  are  hurting  so  much. 

But  setting  that  aside  and  arguing  for  a  strong  national  defense, 
we  have  even  problems  maintaining  that.  Conservatives  are  people 
that  want  to  cut  back  the  military  as  well. 

Now,  the  unfunded  mandates,  and  that  is  a  tough  problem  that 
Jose  Serrano  raised  for  you  to  try  to  digest,  Mr.  Wennberg.  You 
know,  civil  rights  laws  are  unfunded  mandates.  The  whole  way 
that  we  now  look  at  ourselves  as  a  nation  came  out  of  unfunded 
mandates.  They  weren't  called  that  then.  And  there  is  a  very  seri- 
ous balance  that  has  to  be  reached  between  how  we  pass  Federal 
laws  helter-skelter,  and  how  they  get  costed  out. 
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And  so  I  am  just  delighted  to  have  all  of  you  here.  I  am  sorry 
I  don't  have  questions,  but  I  found  myself  in  agreement  with  this 
panel.  And  I  am  only  hoping  that  this  discussion  can  be  lifted  up 
and  carried  forward  as  we  move  to  the  floor  in  this  debate,  because 
this  desperation  that  we  have  been  looking  for  about  20  years  of 
passing  this  ball  into  another  court,  I  think  it  is  beginning  to  be 
clear  where  we  are  going  here. 

And  if  we  have  to  go  that  way,  then  I  fall  back  personally  on 
things  that  I  would  demand  to  be  seen  in  a  constitutional  amend- 
ment. I  have  never  introduced — well,  ERA,  that  is  right,  I  was  with 
the  women  in  their  attempt  a  number  of  years  ago.  But  I  don't  like 
the  idea  of  trashing  the  Constitution,  whether  it  has  been  a  histori- 
cal practice  or  not.  I  don't  want  to  be  a  part  of  it.  Don't  put  my 
name  down  on  a  list  that  can  justify  a  lot  of  mistakes  that  Con- 
gresses and,  with  all  due  respect,  courts  have  made  in  our  country 
before. 

So  if  anyone  has  a  comment  to  my  discourse,  I  would  be  de- 
lighted to  entertain  it. 

Mr.  Morrison. 

Mr.  Morrison.  I  just  wanted  to  make  one  point.  That  is,  if  you 
think  there  is  going  to  be  a  lot  of  litigation  under  H.J.  Res.  1  as 
written,  just  add  the  imfimded  mandates  provision  to  it,  and  I  cite 
the  chairman's  questions,  which  I  thought  were  particularly  poign- 
ant. Someone  the  other  day  was  talking  about,  in  the  other  body, 
I  think  it  was  Medicaid,  and  they  said,  **Well,  yes,  but  we  have  no 
choice  but  to  accept  the  800  million  or  whatever  the  number  of  dol- 
lars was  for  Medicaid."  Well,  you  do  have  a  choice. 

But  as  soon  as  that  becomes  an  unfunded  mandate,  there  is  no 
end  to  the  litigation.  If  you  want  to  see  some  litigation — after  all 
the  Federal  Government  only  passes  one  budget  a  year— every 
other  piece  of  legislation  would  be  subject  to  litigation,  and  you 
would  have  the  Lawyers  Relief  Act  of  all  time. 

Mr.  Eisner.  Also  picking  up  something  the  chairman  raised 
much  earlier,  on  this  matter  of  Medicaid,  for  example,  it  is  also 
very  related  to  Mr.  Serrano's  point.  If  you  tell  the  States,  "Look, 
you  have  got  block  grants,  you  take  care  of  Medicaid  however  you 
like,  what  is  likely  to  happen?"  I  would  appeal  to  Mr.  Hyde. 

Suppose  the  State  of  Illinois,  Chicago,  continues  to  try  to — ^they 
are  not  doing  I  think  well  enough,  but  do  well  enough  for  its  poor 
people  in  giving  them  medical  care.  What  is  going  to  happen?  Some 
other  State,  maybe  Indiana — I  hope  there  is  nobody  from  Indiana 
here — will  say:  Well,  we  won't  spend  much  money  on  Medicaid.  We 
will  keep  our  taxes  down  and  attract  business  here.  And  all  the 
people  from  Gary  and  elsewhere  in  Indiana  will  do  what?  All  the 
sick  ones,  they  will  move  into  Chicago  to  get  Medicaid  from  us. 

You  can't  have  a  situation  where  you  leave  it  to  individual 
States,  because  you  have  people  in  each  State  competing  to  do 
worse  by  its  citizens  because  otherwise  it  will  be  faced  with  the  fact 
that  others  will  come  in  to  get  better  benefits  than  they  are  getting 
in  their  home  States.  It  has  to  be  something  that  the  Federal  Gov- 
ernment handles  and  sets  standards  for,  presumably  therefore 
funds. 

Mr.  Canady.  Thank  you  very  much. 
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I  want  to  thank  each  member  of  the  panel  for  being  with  us 
today.  We  appreciate  your  taking  your  time.  As  we  indicated  ear- 
lier, your  full  statements  will  be  included  in  the  record. 

I  will  also  ask  that  without  objection  the  statements  of  Mr.  Solo- 
mon of  New  York,  Walter  Bellinger,  Department  of  Justice,  Office 
of  Legal  Counsel,  and  Professor  Whalen  of  the  Legal  Institute  be 
inserted  into  the  record. 

[The  prepared  statements  follow:] 

Prepared  Statement  of  Hon.  Gerald  B.H.  Solomon,  a  Representative  in 
Congress  From  the  State  of  New  York 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity  to 
testify  before  the  Judiciary  Committee's  Subcommittee  on  the  Constitution  to 
strongly  support  the  Balanced  Budget  Amendment. 

Mr.  Chairman,  the  Congressional  Budget  Office  has  predicted  the  federal  govern- 
ment under  its  current  fiscal  path  will  add  over  $1.7  trillion  to  the  national  debt 
between  now  and  the  year  2002,  representing  an  increase  by  38%  over  the  current 
level  of  $4.6  trillion.  Furthermore,  taxpayers  will  pay  over  $2  trillion  just  in  interest 
payments  on  the  debt  over  this  same  time  perioa.  Despite  numerous  deficit  reduc- 
tion packages  engineered  by  both  Republicans  and  Democrats  over  the  last  fifteen 
years,  the  annual  deficit  continues  to  climb  reaching  levels  as  high  as  $300  billion 
early  in  the  next  decade. 

As  most  are  aware,  deficits  are  not  a  new  problem.  Unfortunately,  they  have  been 
a  regular  characteristic  of  the  federal  budget.  How  many  Members  actually  know 
the  Federal  budget  has  only  been  balanced  twenty-seven  times  since  1901r  Some 
quick  math  tells  us  the  budget  has  carried  a  shortfall  for  sixty-seven  out  of  the  last 
ninety-four  years.  In  recent  history,  the  federal  government  has  not  balanced  its 
books  since  1969.  For  over  twenty-five  years  Congress  and  the  President  have  al- 
lowed continuous  deficits,  adding  billions  of  dollars  to  the  federal  debt  each  year. 
Mr.  Chairman,  this  record  is  shameful.  Deficits  did  not  begin  with  President 
Reagan,  nor  did  they  begin  with  President  Carter.  They  are  neither  a  Republican 
nor  a  Democrat  phenomena.  Every  minute  government  spending  adds  $433,000  to 
the  debt,  every  second  $7,000.  Consequently,  I  believe  an  institutional  requirement 
such  as  the  Balanced  Budget  Amendment  is  the  best  mechanism  to  force  Congress 
to  balance  the  budget.  Therefore,  I  think  it  is  important  to  respond  to  the  criticisms 
of  the  Amendment. 

First,  some  critics  of  the  Balanced  Budget  Amendment  call  it  a  budgetary  gim- 
mick, out  of  touch  with  the  tough  choices  needed  to  actually  balance  the  budget.  I 
would  agree  with  this  argument  so  far  as  an  amendment  is  only  a  requirement, 
binding  Congress  to  act  in  a  particular  fashion.  However,  I  disagree  with  the  asser- 
tions that  all  Congress  has  to  do  is  exercise  the  political  will  to  oalance  the  budget. 
Having  only  balanced  29%  of  the  budgets  in  the  twentieth  century  and  0%  in  the 
last  twenty-five  years,  I  cannot  be  persuaded  that  Congress  wUl  in  and  of  itself  mi- 
raculously vote  to  balance  the  budget.  To  my  Democrat  colleagues,  I  would  ask  why 
and  where  were  your  proposals  to  balance  the  budget  when  you  controlled  the 
House  agenda  for  the  past  forty  years? 

Furthermore,  since  1969  there  has  been  only  one  actual  budget  which  presented 
a  specific  line-by-line  accounting  of  how  the  nation's  finances  would  be  placed  back 
in  oalance.  As  the  primary  sponsor  of  that  budget,  I  personally  am  well  aware  of 
the  political  will  and  sacrifice  necessary  to  actually  projpose  and  eventually  pass  a 
balanced  budget.  Along  with  the  other  thirty  members  of  the  Balanced  Budget  Task 
Force,  I  believed  it  was  imperative  that  a  specific,  program-by-program  balanced 
budget  resolution,  scored  ana  verified  by  the  Congressional  Budget  Oflice,  be  offered 
to  the  House  of  Representatives.  However,  this  proposal  was  defeated  on  March  10, 
1994  by  a  vote  of  73-342  on  the  House  floor.  Although  fifty  Republicans  and  twenty- 
three  Democrats  supported  the  budget,  where  was  the  political  will  or  courage  of 
the  House? 

Yes,  Mr.  Chairman,  it  was  tough  medicine.  Balancing  the  federal  budget  requires 
tough  choices.  Here  was  one  proposal  which  offered  what  most  Members  of  the  Con- 
gress, as  well  as  the  American  people,  almost  every  day  claim  they  support — ^yet  it 
was  defeated.  Consequently,  I  believe  a  constitutional  reauirement  is  the  only  mech- 
anism fail-safe  enough  to  actual  force  the  passage  of  a  balanced  budget. 

SecondJy,  critics  of  our  budget  and  ultimately  of  the  Balanced  Budget  Amendment 
claim  balancing  the  budget  would  wreak  havoc  on  the  poor  and  woricing  class.  These 
criticisms  are  mere  scare  tactics  devised  to  perpetuate  the  failed  government  fiscal 
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philosophy  that  created  our  crisis  in  the  first  place.  Even  more  importantly,  meas- 
ures taxen  now  to  balance  the  budget  could  include  comprehensive  welfare  reform 
and  job  training  to  ensure  that  our  limited  flscal  resources  are  targeted  to  those 
most  in  need.  My  colleagues  must  remember  that  balancing  the  budget  does  not 
have  to  cut  every  government  program.  In  fact,  I  would  suggest  to  my  colleagues 
that  many  government  programs  will  not  even  be  touched  under  a  balanced  budget. 
Theoretically,  the  budget  could  be  balanced  thousands  of  different  ways  involving 
a  wide  array  of  spending  and/or  revenue  options.  In  flscal  year  1994,  the  federm 
government  spent  over  $1.4  trillion  on  millions  of  government  programs.  I  believe, 
to  our  credit,  Kepublicans  in  the  "Contract  With  America"  have  established  certain 

Sarameters  for  our  proposal  to  balance  the  budget.  Social  Security  will  not  be  cut, 
efense  spending  will  be  increased  and  prioritized  and  taxes  will  not  be  increased. 
Yes,  cutting  taxes  may  make  our  job  more  difficult  but  it  will  not  prevent,  as  some 
have  claimed,  the  budget  from  being  balanced.  Under  a  constitutional  amendment 
to  balance  the  budget,  spending  womd  have  to  be  adjusted  to  make  up  for  any  lost 
revenues  no  matter  wnat  the  proposal. 

Third,  other  critics  claim  that  a  Balanced  Budget  Amendment  should  not  be 
passed  without  the  authors  spelling  out  the  specifics  of  how  the  budget  would  be 
balanced.  While  a  laudable  goal,  I  must  question  the  intent  of  such  assertions.  Do 
they  honestly  wish  to  balance  the  budget  or  do  they  seek  to  find  the  political  pain 
involved  in  compliance  so  as  to  defeat  the  amendment?  Again,  I  have  to  assume  the 
latter  as  opponents  seem  to  miss  the  point  of  the  authors  of  the  amendment. 

I  wholeheartedly  agree  with  the  critics  that  a  Balanced  Budget  Amendment  will 
force  most  of  us  to  make  politically  sensitive  votes.  For  example,  my  Balanced  Budg- 
et proposal  was  loaded  with  political  pain.  Reducing  government  spending  by  $698 
bimon  over  five  years,  this  budget  eliminated  150  government  programs,  privatized 
25  ^vemment  agencies,  consolidated  35  government  functions  and  reduced  spend- 
ing in  over  335  other  programs.  Calling  for  responsible  and  specific  spending  cuts 
such  as  eliminating  the  Interstate  Commerce  Commission,  the  Rural  EHectrification 
Administration,  and  the  U.S.  Travel  and  Tourism  Administration;  proposing  the  re- 
structuring of  the  Interior  Department,  including  the  consolidation  of  the  Bureau 
of  Indian  Affairs,  the  downsizing  of  the  Bureau  of  Reclamation,  and  the  abolition 
of  the  Bureau  of  Mines,  the  Geological  Survey,  and  the  National  Biological  Survey; 
the  Government  F*rinting  Office,  the  Government  National  Mortgage  Association 
and  the  Air  Traffic  Controllers  Corporation  would  all  be  privatized.  For  me  person- 
ally, I  voted  to  cut  funding  for  Amtrak  which  runs  straight  through  my  Congres- 
sional district  and  to  cut  farm  subsidies  to  New  York  State  farmers. 

However,  in  return  the  American  people  received  at  least  three  years  of  consecu- 
tive balanced  budgets  with  an  actual  budget  surplus  of  $8  billion  in  the  fifth  year. 
Social  Security  and  earned  Veteran's  benefits  were  protected  and  defense  spending 
was  prioritized  to  meet  well  documented  and  immediate  shortfalls  in  military  readi- 
ness. Furthermore,  not  a  dime  of  taxes  was  raised  to  balance  the  budget  as  the  tax- 
payer must  reap  the  benefits  and  the  government  must  sacrifice.  This  budget  was 
guided  by  the  principle  that  the  private  sector  should  be  in  business  more  than  the 
government. 

Furthermore,  the  Congressional  Budget  Office  has  stated  that  the  two  largest  ob- 
stacles to  improvements  in  America's  standard  of  living  are  the  deficit  and  low  lev- 
els of  private  savings.  Eliminating  the  deficit  will  maintain  lower  interest  rates  as 
deficit  reduction  tends  to  push  interest  rates  down  by  relieving  the  pressure  of  the 
government's  borrowing  on  future  credit  markets.  An  indef>endent  analysis  has 
found  that  balancing  the  budget  by  cutting  $698  bUlion  over  five  years  wiU  save 
every  American  household  $7,057  in  tax  dollars.  Consequently,  balancing  the  budeet 
is  a  win  win  policy.  The  taxpayer  saves  money,  future  generations  carry  less  debt, 
government  uses  fewer  of  the  financial  markets  limited  resources,  stronger  economic 
growth  is  fostered  and  America's  standard  of  living  dramatically  increases. 

However,  the  only  way  to  ensure  balanced  budgets  is  to  downsize  the  federal  gov- 
ernment to  a  level  consistent  with  its  level  of  incoming  revenues.  Without  restraints 
on  the  spending  side,  revenues  will  be  increased  to  keep  pace  with  spending  levels 
indefinitely.  Government  will  always  grow,  it  will  always  expand.  A  Balanced  Budg- 
et Amendment  will  force  Congress  not  merely  to  reinvent  government  but  to  rede- 
fine what  it  can  and,  I  would  suggest  to  my  colleagues,  what  it  cannot  do.  Current 
government  growth  rates  cannot  continue  without  severely  impeding  the  ability  of 
the  private  sector  to  grow  economically,  without  strangling  the  ability  of  citizens  to 
exercise  their  rights  to  life  and  liberty  and  without  erecting  a  government  leviathan 
so  top  heavy  that  state  and  local  governments,  the  heart  of  our  Constitution,  are 
crushed  under  the  strain  of  federal  mandates. 

Mr.  Chairman,  I  look  forward  to  the  day  when  the  House  will  debate  numerous 
budget  resolutions,  based  not  on  whether  they  balance  the  budget,  but  on  how  they 
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balance  budget.  I  would  suggest  to  my  colleagues  that  this  is  what  the  American 
people  voted  for  on  November  8  and  this  is  the  fiscal  pwlicy  our  Forefathers  had  in- 
tended. 

In  closing,  Mr.  Chairman,  I  applaud  you  and  your  colleagues  for  holding  this  im- 
portant and  may  I  suggest  monumental  hearing.  Based  on  the  November  election, 
my  personal  experience  in  both  balancing  the  budget  with  specific  spending  cuts  and 
opposing  unbalanced  budget  resolutions  during  my  sixteen  years  of  service  here  in 
the  House,  and  on  behali  of  four  grandchildren  and  their  generation,  I  urge  quick 
and  overwhelming  support  for  the  Balanced  Budget  Amendment. 

Thank  you  for  your  time  and  consideration. 
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Prepared  Statement  of  Walter  Bellinger,  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  Department  of  Justice 

Chairman  Canady,  and  Members  of  the  Subcommittee,  I  appreciate  this  oppor- 
tunity to  present  the  views  of  the  Department  of  Justice  on  proposals  to  amend  the 
Constitution  to  require  a  balanced  budget.  For  the  most  part,  my  comments  on  the 
roposed  balanced  budget  amendment  will  reflect  the  concerns  that  I  raised  on  be- 
-all of  the  Administration  in  testimony  last  year  before  the  Senate  Appropriations 
Committee,^  and  this  year  before  the  Senate  Judiciary  Committee.^ 

As  I  indicated  in  my  earlier  testimony,  the  primaiy  concern  of  the  Department 
of  Justice  is  that  the  proposed  amendment  fails  to  address  the  critical  question  of 
how  it  will  be  enforced.  Were  the  amendment  to  be  enforced  by  the  courts,  it  would 
restructure  the  balance  of  power  between  the  branches  of  government  and  could  em- 
power unelected  judges  to  raise  taxes  or  cut  spending — fundamental  policy  decisions 
that  iudges  are  ill-equipped  to  m^e.  If  the  amendment  proves  unenforceable,  it 
would  diminish  respect  lor  the  Constitution  and  for  the  rule  of  law. 

While  my  comments  before  the  Senate  were  based  primarily  on  the  particular  pro- 
postd  before  the  Senate,^  House  Joint  Resolution  1,  the  measure  before  vou  today, 
shares  these  flaws,  as  does  every  other  proposed  Balanced  Budget  Amendment  that 
I  have  reviewed.* 


^Balanced  Budget  Amendment— S.J.  Res.  41:  Hearings  Before  the  Senate  Comm.  on  Appro- 
priations, 103d  Cong.,  2d  See.s.  13148  (1994)  (testimony  and  prepared  statement  of  Assistant  At- 
torney General  Walter  Dellinger)  [hereinaaer  1994  Senate  Hearings];  see  also  id.  at  27-38  (1994) 
(testimony  and  prepared  statement  of  Attorney  General  Janet  Reno). 

^Balanced  Budget  Amendment— S.J.  Res.  1:  Hearing  Before  the  Senate  Comm.  on  the  Judici- 
ary, 104th  Cong.,  Ist  Sees.  (1995)  [hereinafler  1995  Senate  Hearing]. 

^Last  year,  the  measure  under  consideration  was  Senate  Joint  Resolution  41,  as  reported  by 
the  Senate  Judiciary  Committee.  Senate  Joint  Resolution  1,  introduced  last  week,  is  identical 
to  that  resolution  in  all  respects  except  the  date  on  which  it  would  take  effect 

Senate  Joint  Resolution  1  would  propose  a  constitutional  amendment  mandating  that  "[tlotal 
outlays  any  fiscal  year  shall  not  exceed  total  receipt*  for  that  fiscal  year,  unless  three-fiflhs  of 
the  whole  number  of  each  House  of  Congress  shall  provide  by  law  for  a  specific  excess  of  outlays 
over  receipts  by  a  rollcall  vote."  S.J.  Res.  1,  §  1.  In  addition,  the  amendment  would  require  a 
three-fiflhs  rollcall  vote  of  the  whole  number  of  each  House  for  any  increase  on  the  public  debt, 
id.  52;  would  require  the  President  to  submit  a  balanced  budget  prior  to  each  fiscal  year,  id. 
{  3;  and  would  require  a  majority  rollcall  vote  of  the  whole  number  of  each  House  for  any  bill 
to  increase  revenue,  id.  §4.  Congress  would  be  allowed  to  waive  these  requirements  "for  any 
fiscal  year  in  which  a  declaration  of  war  is  in  effect  .  .  .  [or]  for  any  fiscal  year  in  which  the 
United  States  is  engaged  in  military  conflict  which  causes  an  intuninent  and  serious  mili^tary 
threat  to  national  security  and  is  so  declared  by  joint  resolution  .  .  .  which  becomes  law."  Id. 
§5.  Additional  sections  provide  for  implementing  legislation;  define  receipts  and  outlays  in  broad 
general  terms;  and  provide  that  the  amendment  shall  take  effect  no  earlier  than  2002. 

<In  addition  to  the  versions  being  debated  in  the  House  and  in  the  Senate  this  year,  balanced 
budget  amendments  have  been  addressed  in  numerous  House  and  Senate  committees  over  the 
last  20  years.  Some  of  the  more  recent  discussions  are:  1995  Senate  Hearing;  1994  Senate  Hear- 
ings; Balanced  Budget  Amendment  to  the  Constitution:  Hearing  Before  the  Subcomm.  on  the 
Constitution  of  the  Senate  Comm.  on  the  Judiciary,  103d  Cong.  1st  Sess.  (1993);  Constitutional 
Amendment  to  Balance  the  Budget:  Hearings  Before  the  Senate  Comm.  on  the  Budget,  102d 
Cong.,  2d  Sess.  (1992);  The  Balanced  Budget  Amendment:  Hearings  Before  the  House  Comm.  on 
the  Budget,  102d  Cong.,  2d  Sess.  (1992);  Proposed  Constitutional  Amendments  to  Balance  the 
Budget:  Hearings  Before  the  Subcomm.  on  Economic  and  Commercial  Law  of  the  House  Comm. 
on  the  Judiciary,  lOlst  Cong.,  2d  Sess.  (1990);  Balanced  Budget  Amendments:  Hearing  Before 
the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the  Judiciary,  101st  Cong.,  1st  Sess. 
(1989);  Balanced  Budget  Amendments:  Hearing  Before  the  Subcomm.  on  the  Constitution  of  the 
Senate  Comm.  on  the  Judiciary.  100th  Cong.,  2d  Sess.  (1988);  Proposed  Balanced  Budget  Con- 
stitutional Amendments:  Hearings  Before  the  Subcomm.  on  Monopolies  and  Commercial  Law  of 
the  House  Comm.  on  the  Judiciary.  100th  Cong.,  1st  Sess.  (1987);  Balanced  Budget  Constitu- 
tional Amendment:  Hearing  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm  on 

Continued 
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In  particular.  House  Joint  Resolution  1,  like  Senate  Joint  Resolution  1,  leaves  un- 
answered the  central  question  of  who  will  enforce  the  amendment — ^the  courts  or  the 
President — or  whether  it  is  intended  to  be  enforceable  at  all.  Some  versions  of  a  bal- 
anced budget  amendment  have  made  efforts  to  restrict  the  authority  of  the  courts 
to  order  remedies  for  violations  of  the  amendment.  However,  even  these  versions 
have  failed  to  address  whether  and  to  what  extent  the  President  would  have  author- 
ity to  enforce  the  amendment  through  impoundment  or  other  means,  apparently  de- 
ferring this  question  for  judicial  resolution.  One  version  of  the  amen(mient  consid- 
ered in  the  Senate  last  year  would  have  specifically  authorized  courts  to  issue  de- 
claratory judgments  finding  that  the  federal  budget  was  out  of  balance.  Without  ac- 
companying remedial  powers,  however,  such  declarations  would  be  advisory  opin- 
ions of  the  sort  that  the  Constitution  has  heretofore  barred  the  courts  from  issumg. 

Before  resorting  to  the  drastic  step  of  amending  the  Constitution,  every  other  rea- 
sonable alternative  should  be  explored.  In  addition  to  aggressive  budget  cutting 
measures,'  such  alternatives  include  statutory  equivalents  of  the  line  item  veto. 
Such  legislation,  long  supported  by  President  Clinton,  would  increase  the  govern- 
ment's ability  to  combat  the  deficit,  but  it  would  do  so  in  a  manner  that  would  not 
disrupt  the  basic  structure  of  our  government. 

I.  The  Proposed  Amendment 

Section  1  of  the  proposed  amendment  would  require  Congress  to  "adopt  a  state- 
ment of  receipts  and  outlays  for  [each]  fiscal  year  in  which  total  outlays  are  not 
greater  than  total  receipts,  unless  three-fifths  of  the  whole  number  of  each  House 
provide  in  that  statement  for  a  specific  excess  of  outlays  over  receipts  by  a  vote 
directed  solely  to  that  subject."  Both  Congress  and  the  President  would  be  required 
to  "ensure  that  actual  outlays  do  not  exceed  the  outlays  set  forth  in  such  state- 
ment," which  may  be  amended  by  law,  "provided  that  revised  outlays  are  not  great- 
er thfm  revised  receipts."  H.J.  Res.  1,  §  1.  In  addition,  the  amendment  would  require 
a  three-fifths  roUcall  vote  of  the  whole  number  of  each  House  for  any  bill  to  increase 
receipts;  id.  §  2;  would  require  the  President  to  submit  a  budget  prior  to  each  fiscal 
year  "consistent  with  the  provisions  of  this  Article,"  id.  §3;  and  would  require  a 
three-fifths  rollcall  vote  of  the  whole  number  of  each  House  for  any  increase  in  the 
public  debt,  id.  §  6. 

Congress  would  be  allowed  to  waive  these  requirements  "for  any  fiscal  year  in 
which  a  declaration  of  war  is  in  effect"  or  "for  any  fiscal  year  in  wriich  the  United 
States  faces  an  imminent  and  serious  military  threat  to  national  security  and  is  so 
declared  by  a  joint  resolution  adopted  by  the  whole  number  of  each  House,  which 
becomes  law."  Id.  §4  (emphasis  added).  Additional  sections  provide  for  implement- 
ing legislation;  define  receipts  and  outlays  in  broad  general  terms;  require  that  all 
votes  taken  under  the  amendment  be  rollcall  votes;  and  provide  that  the  amend- 
ment shall  take  effect  no  earlier  than  fiscal  year  002. 

While  the  core  structure  of  the  House  Joint  Resolution  1  is  quite  similar  to  that 
of  the  other  recent  leading  proposals,  it  differs  from  the  Senate  balanced  budget 
amendment  resolutions  in  some  significant  respects: 

(1)  The  House  proposal  seems  in  more  explicit  terms  to  contemplate  granting  im- 
poundment authority  to  the  President,  as  §  1  states  that  the  President  "shall  en- 
sure" that  actual  spending  not  exceed  the  outlays  set  forth  in  the  budget. 


the  Judiciary,  99th  Cong.,  Ist  Sees.  (1985);  Proposed  Balanced  Budget /Tax  Limitation  Constitu- 
tional Amendment:  Hearings  Before  the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on 
the  Judiciary,  98th  Cong.,  let  and  2d  Sess.  (1983  and  1984);  Constitutional  Amendments  Seeking 
to  Balance  the  Budget  and  Limit  Federal  Spending:  Hearings  Before  the  Subcomm.  on  Monopo- 
lies and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  97th  Cong.,  let  and  2d  Sess. 
(1981  and  1982);  Balanced  Budget-Tax  Limitation  Constitutional  Amendment:  Hearings  Before 
the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the  Judiciary,  97th  Cong.,  Ist  Sess. 
(1981);  Balancing  the  Budget:  Hearing  Before  the  Subcomm.  on  the  Constitution  of  the  Senate 
Judiciary  Comm.,  97th  Cong.,  Ist  Sess.  (1981);  Constitutional  Amendment  to  Balance  the  Fed- 
eral Budget:  Hearings  Before  the  Senate  Comm.  on  the  Judiciary,  96th  Cong.,  2d  Sess.  (1980); 
Constitutional  Amendments  to  Balance  the  Federal  Budget:  Hearings  Before  the  Subcomm.  on 
Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  96th  Cong.,  Ist  and  2d 
Sess.  (1979  and  1980);  Proposed  Constitutional  Amendment  to  Balance  the  Budget:  Hearings  Be- 
fore the  Subcomm.  on  the  Constitution  of  the  Senate  Comm.  on  the  Judiciary,  96th  Cong.,  Ist 
Sess.  (1979);  Balancing  the  Budget:  Hearing  Before  the  Subcomm^  on  Constitutional  Amend- 
ments of  the  Senate  Comm.  on  the  Judiciary,  94th  Cong.,  1st  Sess.  (1975). 

'Under  the  Clinton  Administration,  the  deficit  is  projected  to  decline  for  three  consecutive 
Years  for  the  first  time  since  President  Truman  was  in  ofRce.  The  drop  in  the  deficit  over  the 
last  two  years  was  the  largest  two-year  drop  in  the  history  of  the  United  States.  The  Fiscal  Year 
1994  dencit  is  more  than  $100  billion  less  than  was  projected  prior  to  passage  of  President  Clin- 
ton's economic  plan. 
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(2)  Even  assuming  that  a  balanced  budget  is  passed,  the  proposal  does  not  require 
the  Government  to  spend  no  more  than  it  takes  in.  Rather,  it  requires  Congress  and 
the  President  to  ensure  that  actual  outlays  do  not  exceed  projected  outlays.  Accord- 
ingly, a  deficit  that  results  from  overly  optimistic  projections  of  revenues  would  not 
violate  the  amendment. 

(3)  The  House  proposal  would  require  that  no  bill  to  raise  receipts  may  be  passed 
except  by  three-fifths  rollcall  vote  of  the  whole  number  of  each  House  of  Congress, 
rather  than  by  maiority  rollcall  vote  of  the  whole  number  of  each  House  of  Congress, 
an  extraordinary  shift,  of  power  to  a  minority  of  just  one  House  of  Congress  to  deter- 
mine how  best  to  balance  the  budget. 

(4)  The  House  proposal  slightly  expands  the  class  of  situations  in  which  the  provi- 
sions of  the  amendment  could  be  waived,  authorizing  waiver  for  "an  imminent  and 
serious  military  threat"  even  when  no  actual  hostilities  are  taking  place. 

(5)  The  House  proposal  does  not  explicitly  authorize  Congress  to  rely  on  estimates 
in  passing  implementing  legislation. 

n.  How  Would  the  Balanced  Budget  Amendment  Be  Enforced? 

The  aspect  of  the  proposed  balanced  budget  amendment  that  is  of  greatest  con- 
cern to  the  Department  of  Justice  is  that  it  provides  no  enforcement  mechanism  and 
may  lead  to  judicial  involvement  in  the  budgetary  process.®  The  proposal  simply  de- 
clares that  outlays  shall  not  exceed  expenditures  without  explaining  how  this  state 
of  affairs  shall  come  about.  Mandating  that  Congress  "shall  adopt"  a  balanced  budg- 
et will  not  assist  Members  of  Congress  to  reach  an  agreement  on  a  particular  bal- 
anced budget.  While  one  Member  of  Congress  might  vote  to  cut  military  spending, 
another  to  reduce  retirement  or  other  entitlement  benefits,  and  a  third  to  raise 
taxes,  each  of  these  measures  may  fail  to  gain  a  majority  in  one  or  the  other  House 
of  Congress.  Nor  could  we  be  sure,  if  no  majority  could  agree  on  a  particular  method 
of  balancing  the  budget,  that  sixty  percent  of  both  Houses  of  Congress  could  agree 
on  an  unbalanced  budget.  The  result  would  be  unworkable  in  a  way  that  other 
supermajority  requirements  are  not:  while  a  failure  to  override  a  veto  or  ratify  a 
treaty  simply  leaves  the  status  quo  in  place,  no  governmental  action  would  be  au- 
thorized without  a  budget. 

Even  if  Congress  is  able  to  agree  on  a  balanced  budget,  or  a  sixty-percent  majority 
agrees  to  a  particular  unbalanced  budget,  the  problems  would  not  he  over.  If  later 
in  the  fiscal  year,  expenditures  turn  out  to  be  greater  than  expected  (perhaps  be- 
cause a  recession  increases  claims  on  unemployment  insurance),  sixty  percent  of  at 
least  one  House  of  the  Congress  may  fail  to  agree  on  a  resolution  to  exceed  the 
spending  limit,  or  a  majority  may  fail  to  approve  a  change  in  the  budget  to  accom- 
modate the  increase.  In  that  situation,  all  members  of  Congress  might  be  acting  in 
good  faith,  and  yet  Congress  would  have  failed  in  its  constitutional  command  under 
the  timendment  to  ensure  that  outlays  not  exceed  those  set  forth  in  the  earlier  budg- 
et resolution. 

Should  this  occur,  the  President  might  well  conclude  that  the  constitutional  com- 
mand of  section  1,  that  the  President  "ensure  that  actual  outlays  do  not  exceed" 
those  set  forth  in  the  budget  resolution,  must  take  precedence  over  mere  statutes, 
including  appropriations  bills,  entitlement  packages,  and  the  Congressional  Budget 
and  Impoundment  Control  Act  of  1974.  Although  the  President  might  interpret  that 
command  to  authorize  him  to  impound  funds,  nothing  in  the  amendment  guides  the 
exercise  of  that  power.''  For  example,  the  proposal  does  not  say  whether  the  Presi- 
dent may  select  particular  areas  of  his  choosing  for  impoundment,  or  whether  cer- 


•For  other  expressions  of  concern  about  the  enforceability  of  similar  balanced  budget  amend- 
ment proposals,  see,  e.g.,  1995  Senate  Hearing  (testimony  and  prepared  statements  of  David 
Strauss,  Professor  of  Law,  University  of  Chicago  and  of  Alan  Morrison,  Public  Citizen  Litigation 
Group;  and  prepared  statement  of  Cass  Sunstein,  Professor  of  Law,  University  of  Chicago);  1994 
Senate  Hearings  149-162  (testimony  and  prepared  statement  of  Archibald  Cox,  Professor  of 
Law,  Harvard  University);  id.  at  162-76  (testimony  and  prepared  statement  of  former  Attorney 
General  Nicholas  Katzenbach);  id.  at  177-93  (testimony  and  prepared  sUtement  of  Kathleen 
Sullivan,  Professor  of  Law,  Stanford  Univereity);  id.  at  193-207  (testimony  and  prepared  state- 
ment of  Burke  Marehall,  Professor  of  Law,  Yale  University);  id.  at  289-95  (testimony  and  pre- 
pared sUtement  of  Nonman  Omstein,  American  Enterprise  Institute);  1990  House  Judiciary 
Committee  Hearings  at  113  (statement  of  Professor  Henry  Monoghan,  Professor  of  Constitu- 
tional Law,  Columbia  University);  Letter  from  Robert  H.  Bork  to  Thomas  F.  Foley  (July  10, 
1990),  reprinUd  in  Robert  H.  Bork,  A  Seasoned  Argument,  Wash.  Post,  June  10,  1992,  at  A23. 

''See,  e.g.,  1994  Senate  Hearings  at  82  (testimony  of  Charles  Fried,  Professor  of  Law,  Harvard 
Univereity)  (1  would  think  [the  President's]  claim  to  impound  would  be  very  strong.  Not  only 
his  claim,  but  he  could  argue  with  considerable  plausibility  his  duty  to  do  so."). 
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tain  areas — such  as  Social  Security  and  other  entitlement  programs — would  be  be- 
yond the  purview  of  his  impoundment  authority. 

Because  the  amendment  lacks  any  specific  mechanism  for  achieving  a  balanced 
budget,  this  amendment,  once  part  of  the  Constitution,  may  be  read  to  authorize, 
or  even  to  mandate,  judicial  involvement  in  the  budgeting  process.  When  confronted 
with  litigants  claiming  to  have  been  harmed  bv  the  government's  failure  to  comply 
with  the  amendment,  or  by  impoundment  undertaken  by  the  President  to  enforce 
the  amendment,  courts  may  well  feel  compelled  to  intervene.  This  would  be  a  sub- 
stantial distortion  of  our  constitutional  system.  If  some  judicial  or  executive  enforce- 
ment mechanism  is  not  inferred,  then  the  amendment  would  constitute  an  empty 
promise  in  the  very  charter  of  our  government.  Either  of  these  alternatives  would 
work  a  fundamental  alteration  in  the  nature  of  our  constitutional  system. 

A.  JUDICIAL  ENFORCEMENT 

The  proposal  appears  to  contemplate  a  significant  expansion  of  judicial  authority: 
state  and  federal  judges  may  well  be  required  to  make  fundamental  decisions  about 
taxing  and  spending  in  order  to  enforce  the  amendment.  These  are  decisions  that 

1'udges  lack  the  institutional  capacity  to  make  in  any  remotely  satisfactory  manner.* 
''ormer  Solicitor  General  and  federal  judge  Robert  Bork  declared  in  opposing  a  bal- 
anced budget  constitutional  amendment. 

The  result  .  .  .  would  likely  be  hundreds,  if  not  thousands,  of  lawsuits 
around  the  country,  many  of  them  on  inconsistent  theories  and  providing 
inconsistent  results.  By  the  time  the  Supreme  Court  straightened  the  whole 
matter  out,  the  budget  in  question  would  be  at  least  four  years  out  of  date 
and  lawsuits  involving  the  next  three  fiscal  years  would  be  slowly  climbing 
toward  the  Supreme  Court.' 

As  another  distinguished  former  Solicitor  General,  Professor  Charles  Fried  of  Har- 
vard Law  School,  observed  in  testifying  against  S.J.  Res.  41  last  February,  neither 
the  political  question  doctrine  nor  limitations  on  standing  would  necessarily  pre- 
clude litigation  that  would  ensnare  the  judiciary  in  the  thicket  of  budgetary  poli- 
tics.io 

The  Supreme  Court  has  explained  that  "the  political  question  doctrine  ...  is  de- 
signed to  restrain  the  Judiciary  from  inappropriate  interference  in  the  business  of 
the  other  branches  of  Government."^ ^  On  its  lace,  such  a  statement  would  seem  to 
constrain  the  courts'  review  of  a  balanced  budget  amendment.  The  most  recent  deci- 
sions of  the  Supreme  Court,  however,  suggest  that  the  Court  is  prepared  to  resolve, 
wisely  or  unwisely,  questions  that  might  once  have  been  considered  "political."  For 
example,  in  United  States  v.  Munoz-Flores,^^  the  Court  adjudicated  a  claim  that  an 
assessment  was  unconstitutional  because  Congress  had  railed  to  comply  with  the 
Origination  Clause,  which  mandates  that  "all  Bills  for  raising  Revenue  shall  origi- 
nate in  the  House  of  Representatives."  The  Court  rejected  the  argument  that  tms 


^For  expressionB  of  this  view,  see,  e.g.,  1995  Senate  Hearing  (testimony  and  prepared  state- 
ments of  former  Attorney  General  William  Barr,  Alan  Morrison,  Public  Citizen  Litigation  Group; 
and  David  Strauss,  Professor  of  Law,  University  of  Chicago;  and  prepared  statement  of  Cass 
Sunstein,  Professor  of  Law,  University  of  Chicago);  1994  Senate  Hearings  at  291-92  (testimony 
of  Norman  Omstein,  American  Enterprise  Institute);  id.  at  152-53,  156-57  (testimony  and  pre- 
pared statement  of  Archibald  Cox,  Professor  of  Law,  Harvard  University);  id.  at  183,  18&-87 
(testimony  and  prepared  statement  of  Kathleen  Sullivan,  Professor  of  Law,  Stanford  University); 
Constitutional  Amendments  Seeking  to  Balance  the  Budget  and  Limit  Federal  Spending:  Hear- 
ings Before  the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  tike  Judi- 
ciary, 97th  Cong.,  2d  Sess.  340-45  (1982)  (testimony  and  prepared  statement  of  Phillip  B. 
Kuriand,  Professor  of  law,  University  of  Chicago);  id.  at  542-60  (testimony  and  prepared  state- 
ment of  Archibald  Cox,  Chairman,  Common  Cause). 

*  Robert  H.  Bork,  On  Constitutional  Economics,  Am.  Erie.  Inst  J.  on  Gov't  and  Soc'y  (Sept- 
Oct.  1983),  reprinted  in  Proposed  Balanced  Budget  Constitutional  Amendments:  Hearings  Before 
the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  100th 
Cong.,  1st  Sess.  645,  649  (1987). 

^o  1994  Senate  Hearings  at  82-83,  86-87  (testimony  and  prepared  statement  of  Professor 
Charles  FVied).  Although  Professor  Fried  concluded  Uiat  the  specter  of  judicial  enforcement 
might  be  minimized  by  careful  drafting,  he  nonetheless  opposed  the  Amendment  as  "profoundly 
undemocratic"  because  it  would  shift  power  to  a  minority  of  Congress.  Id.  at  85. 

"  United  States  v.  Munoz-Flores,  495  U.S.  385,  394  (1990).  See  also  Baker  v.  Carr,  369  U.S. 
186,  217  (1962)  ("Prominent  on  the  surface  of  any  case  held  to  involve  a  political  (question  is 
...  a  lack  of  judicially  discoverable  and  manageable  standards  for  resolving  it;  or  the  impossibil- 
ity of  deciding  without  an  initial  policy  determination  of  a  kind  clearly  for  nonjudicial  discretion; 
or  the  impossibility  of  a  court's  undertaking  independent  resolution  without  expressing  lack  of 
the  respect  due  coordinate  branches  of  government."). 

"495  U.S.  385(1990). 
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issue  was  a  nonjusticiable  political  question.  And  in  1992,  the  Court  held  that  con- 
gressional selection  of  a  method  for  apportionment  of  congressional  elections  is  not 
a  "political  question"  and  is  therefore  subject  to  judicial  review. ^^  Indeed,  some  of 
the  legislative  history  surrounding  previous  versions  of  the  balanced  budget  amend- 
ment suggests  that  at  least  limited  judicial  review  is  contemplated.^'*  Accordingly, 
we  cannot  be  at  all  sure  that  courts  would  refuse  to  hear  claims  on  political  question 
grounds. 

Moreover,  it  is  possible  that  courts  would  hold  that  either  taxpayers  or  other  liti- 
gants would  have  standing  to  abjudicate  various  aspects  of  the  budget  process  under 
a  balanced  budget  amendment.^"^  Even  if  taxpayers  and  Members  of  Congress^® 
were  not  granted  standing,  the  amendment  could  lead  to  litigation  by  recipients 
whose  benefits,  mandated  by  law,  were  curtailed  by  the  President  in  reliance  upon 
the  amendment,  in  the  event  that  he  determines  that  he  is  compelled  to  enforce  the 
amendment  by  impounding  funds.^''  In  addition,  a  criminal  defendant,  prosecuted 
or  sentenced  under  an  omnibus  crime  bill  that  improved  tax  enforcement  or  author- 
ized fines  or  forfeitures,  could  ai^e  that  the  bill  "increased  receipts"  within  the 
meaning  of  Section  2.^®  Surely  such  a  defendant  would  have  standing  to  challenge 
the  failure  of  the  Congress  to  enact  the  entire  bill — not  just  the  revenue -raising  pro- 
visions— by  the  constitutionally  required  means  of  a  majority  roUcall  vote  of  the 
whole  nurnber  of  each  House  of  Congress.  Budget  bills  that  include  enforcement  pro- 
visions could  prove  similarly  vulnerable. 

AU  told,  then,  the  standing  and  political  question  cases  decided  to  date  do  not  de- 
finitively resolve  whether  and  to  what  extent  courts  would  become  involved  in  en- 
forcing a  balanced  budget  amendment.  In  any  event,  the  addition  of  the  amendment 
to  the  Constitution  might  alter  the  analysis:  a  litigant  could  argue  that,  even  if  the 
traditional  political  question  and  standing  doctrines  would  in  the  past  have  given 
courts  reason  to  pause  before  they  injected  themselves  into  budget  matters,  the 
adoption  of  an  amendment  constitutionalizing  budget  matters  now  mandates  judi- 
cial involvement.  I  cannot  be  confident  that  a  court  would  reject  such  an  argument. 


^Department  (^Commerce  v.  Montana,  112  S.Ct  1415  (1992). 

^*See,  e.g.,  140  Cong.  Rec.  S  1823-1834  (Feb.  24,  1994)  (ddiate  over  amendment  to  S.J.  Res. 
41  limiting  judicial  review,  indicating  that  Senators  considered  that,  at  least  in  the  absence  of 
such  an  amendment,  judicial  involvement  was  contemplated);  138  Cong.  Rec.  S  9352  (July  1, 
1992)  (statement  of  Sen.  Byrd,  noting  that  "the  sponsor  of  the  leading  proposal  for  a  balanced 
budget  amendment  has  said  that  if  the  President  and  the  Congress  could  not  agree  on  a  bal- 
ance budget,  a  district  court  could  enforce  the  amendment  through  a  tax  increase");  The  Bal- 
anced Budget  Amendment  Hearings  Before  the  House  Comm.  on  the  Budget,  102d  Cong.,  2d  Sees. 
461,  465-66  (1992)  (statement  of  Rep.  Stenholm,  sponsor  of  a  leading  House  proposal,  to  the  ef- 
fect that  judicial  review  would  be  available  should  Congress  and  the  President  fail  to  meet  their 
constitutional  duties). 

"In  Float  V.  Cohen,  392  U.S.  83  (1968),  the  Siipreme  Court  held  that  a  taxpayer  may  chal- 
lenge congressional  action  under  the  Taxing  and  Spending  Clause  that  violates  a  limitation  on 
the  exercise  of  that  power.  Although  later  cases  have  narrowed  the  doctrine  of  taxpayer  stand- 
ing, see,  e.g..  Valley  Fore  Christian  College  v.  Americans  United  for  Separation  of  Church  & 
State.  Inc.,  454  U.S.  464  (1982),  the  reasoning  of  Float  might  well  permit  a  taxpayer  to  bring 
suit  seeking  to  prohibit  outlays  in  excess  of  receipts,  or  outlays  in  excess  of  the  "statement  of 
outlays"  adoptea  prior  to  the  fiscal  year  in  question,  since  the  amendment  expressly  limits  the 
Congressional  taxing  and  spending  powers.  Tfixpayers  also  might  challenge  any  increase  in  re- 
ceipts, including  the  repeal  of  tax  loopholes,  where  the  special  procedural  requirements  of  the 
amendment,  such  as  the  three-fiflhs  voting  requirement  of  section  2,  were  not  followed. 

i*Some  have  also  suggested  that  a  Member  of  Congress  who  voted  against  an  unbalanced 
budget  would  have  standing  to  sue  to  prevent  its  adoption.  There  is  some  case  support  for  such 
a  view.  See,  e.g.,  Coleman  v.  Miller,  307  U.S.  433,  438  (1939)  (Kansas  state  senators  had  stand- 
ing to  protest  lack  of  eflect  of  votes  for  ratification  of  proposed  Child  Labor  Amendment,  which 
ratification  had  been  rescinded  by  subsequent  act  of  the  legislature);  Kennedy  v.  Sampson,  511 
F.2d  430  (D.C.  Cir.  1974)  Qegislators  have  standing  to  challenge  constitutionality  of  pocket  veto). 
But  see  Harrington  v.  Bush,  553  F.2d  190  (D.C.  Cir.  1977)  (legislators  do  not  have  standing  to 
challenge  executive  failure  to  act  in  compliance  with  statute).  At  the  least,  this  case  law  sug- 
gests that  there  is  some  possibility  that  a  court  would  accord  legislators  standing  to  challenge 
a  congressional  failure  to  comply  with  the  terms  of  the  balanced  budget  amendment;  while  pro- 
ponenta  of  the  amendment  may  well  be  right  that  according  legislators  standing  would  be  un- 
wise, they  cannot,  in  the  face  of  these  cases,  confidently  assert  that  such  a  view  would  never 
be  adopted  by  the  court*. 

"See  1994  Senate  Hearings  at  82  (testimony  of  Charles  Fried,  Professor  of  Law,  Harvard 
University)  (under  the  amendment,  "a  beneficiary  of  impounded  fur.ds  surely  could  .  .  .  enlist 
the  aid  of  the  courts");  see  alao  1995  Senate  Hearing  (testimony  and  prepared  statement  of 
David  Strauss,  Professor  of  Law,  University  of  Chicago). 

"The  argument  would  be  strengthened  by  the  broad  definition  of  "receipts"  in  Section  5,  to 
"include"  all  receipts  of  the  United  States  except  those  derived  from  borrowing. 
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since  the  proposed  amendment  does  not  specifically  bar  judicial  enforcement  of  its 
requirements.!* 

There  is  a  range  of  views  as  to  the  extent  to  which  courts  would  involve  them- 
selves in  issues  arising  under  the  balanced  budget  amendment.  Former  Solicitor 
General  Bork  believes  that  there  "would  likely  be  hundreds,  if  not  thousands,  of 
lawsuits  around  the  countiy"  challenging  various  aspects  of  the  amendment.^o  Simi- 
larly, Professor  Archibald  Cox  of  Harvard  Law  School  believes  that  "there  is  a  sub- 
stantial chance,  even  a  strong  probability,  that  .  .  .  federal  courts  all  over  the  coun- 
try would  be  drawn  into  its  interpretation  and  enforcement,"^^  and  former  SoUcitor 
General  Charles  Fried  has  testified  that  "the  amendment  would  surely  precipitate 
us  into  subtle  and  intricate  legal  questions,  and  the  litigation  that  would  ensue 
would  be  gruesome,  intrusive,  and  not  at  all  edifying."^  Other  commentators,  such 
as  former  Attorney  General  William  Barr,  believe  that  the  political  Question  and 
standing  doctrines  likely  would  p>ersuade  courts  to  intervene  in  relatively  few  situa- 
tions, and  that  there  will  not  be  an  "avalanche"  of  litigation,^  but  that,  because 
the  standing  doctrine  is  not  "an  ironclad  shield  against  judicial  activism,"  "[wjhere 
the  judicial  power  can  properly  be  invoked,  it  wiU  most  lixely  be  reserved  to  address 
serious  and  clear  cut  violations."^ 

Former  Attorney  Greneral  Barr  may  well  be  right  that  courts  would  be  reluctant 
to  get  involved  in  most  balanced  budget  cases — and  I  agree  with  him  that  it  would 
be  proper  for  them  to  be  so  reluctant.  However,  none  of  5ie  commentators,  including 
former  Attorney  General  Barr  himself,  believe  that  the  amendment  would  bar 
courts  from  at  least  occasional  intrusion  into  the  budget  process.  Accordingly, 
whether  we  would  face  an  "avalanche"  of  litigation  or  fewer  cases  alleging  "serious 
and  clear  cut  violations,"  there  is  clearly  a  consensus  that  the  amendment  creates 
the  potential  for  the  involvement  of  courts  in  issues  arising  under  the  balanced 
budget  amendment,  and  that  these  issues  are  plainly  inappropriate  subjects  for  judi- 
cial resolution.'"'  And,  should  it  turn  out  that  courts  do  not  become  involved,  we 
would  be  faced  with  the  prospect  of  an  amendment  that  includes  no  enforcement 
mechanism,  and  of  constitutional  violations,  including  unconstitutional  taxation,  for 
which  there  wUl  be  no  judicial  remedy.  As  I  will  discuss  below,  this  prospect  also 
would  be  troubling. 

Finally,  House  Joint  Resolution  1,  like  most  other  balanced  budget  amendment 
proposals,  also  fails  to  state  whether  federal  courts  would  or  would  not  be  empow- 
ered to  order  tax  increases  in  order  to  bring  about  compliance.  In  Missouri  v.  Jen- 


^See,  e.g.,  Bruneau  v.  Edwards,  517  So.  2d  818,  824  (La.  Ct.  App.  1987)  ("Defendante  contend 
there  exist  no  justiciable  issues  in  this  case  because  the  courts  should  not  'step  in  and  substitute 
their  judgment  for  that  of  the  legislative  and  executive  branches'  in  the  budget  process.  We  dis- 
agree. The  determination  of  whether  the  Legislature  has  acted  within,  rather  than  outside,  its 
constitutional  authority  must  rest  with  the  judicial  branch  of  govemnnent.").  See  also  United 
States  V.  MunozFlores,  495  U.S.  385,  391  (1990)  (rejecting  claim  that  origination  clause  raised 
a  political  question,  because  "this  Court  has  the  duty  to  review  the  constitutionality  of  congres- 
sional enactments"). 

The  experience  of  state  courts  nuiy  not  be  comparable,  because  of  the  differences  in  the  tradi- 
tional role  of  state  courts  and  in  the  nature  of  state  balanced  budget  requirements  (which  typi- 
cally authorize  borrowing  for  capital  budget  items  and  often  provide  for  unilateral  executive  im- 
poundment). Furthermore,  the  external  pressures  of  bond  markets  independently  limit  the  abil- 
ity of  the  states  to  violate  balanced  budget  requirements.  Nonetheless,  statements  such  as  those 
of  the  Bruneau  and  Munoz-Flores  courts  should  give  pause  to  those  who  assume  that  courts 
would  feel  compelled  to  show  restraint. 

*•  Robert  H.  Bork,  On  Constitutional  Economics,  Am.  Erie.  Inst.  J.  on  Gov't  and  Soc'y  (Sept.- 
Oct.  1983),  reprinted  in  Proposed  Balanced  Budget  Constitutional  Amendments:  Hearings  Before 
the  Subcomm.  on  Monopolies  and  Commercial  Law  of  the  House  Comm.  on  the  Judiciary,  100th 
Cong.,  Ist  Bess.  645,  649  (1987). 

'^  1994  Senate  Hearings  at  157  (prepared  statement  of  Archibald  Cox,  Professor  of  Law,  Har- 
vard University). 

^Id.  at  83  (testimony  of  Charles  Fried,  Professor  of  Law,  Harvard  University). 

^  1995  Senate  Hearings  (prepared  statement  of  former  Attorney  General  William  Barr,  at  18). 

**/<i  (prepared  statement  of  Attorney  General  Barr  at  8,  18).  See  also  1994  Senate  Hearings 
at  82—83  (testimony  of  Charles  Fried)  ("I  cannot  be  confident  that  the  courts  would  treat  as  a 
political  question  a  demand  by  a  taxpayer  or  by  a  member  of  Congress  that  further  spending 
in  the  course  of  that  year  which  would  further  unbalance  the  budget  should  be  enjoined.  .  . 
.  I  cannot  be  confident  that  the  courts  would  stay  out  of  this.") 

**  In  rejecting  the  majority's  conclusion  in  Missouri  v.  Jenkins,  495  U.S.  33  (1990)  that  a  court 
could  order  a  state  to  raise  taxes,  Justice  Kennedy  admonished,  "[o]ur  Federal  Judiciary,  by  de- 
sign, is  not  representative  or  responsible  to  the  people  in  a  political  sense;  it  is  independent 
.  .  .  It  is  not  surprising  that  imposition  of  taxes  by  an  authority  so  insulated  from  public  com- 
munication or  con^l  can  lead  to  deep  feelings  of  nnstration,  powerlessness,  and  anger  on  the 
part  of  taxpaying  citizens."  495  U.S.  at  69  (Kennedy,  J.,  concurring  in  part  and  concurring  in 
the  judgment). 
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kins,^  the  Supreme  Court  held  that  a  federal  district  court  could  mandate  that  a 
state  increase  taxes  in  order  to  fund  a  school  dese^gation  program.^"''  Once  the 
outcome  of  the  budgeting  process  has  been  specified  m  a  constitutional  amendment, 
a  plaintiff  with  standing  miAt  successfully  argue  that  he  or  she  had  a  right  to  have 
a  court  issue  whatever  relief  is  necessary  to  remedy  the  constitutional  violation.  The 
failure  of  the  amendment  to  preclude  such  powers  might  even  be  thought  to  suggest, 
in  light  of  Jenkins,  that  the  possibility  deliberately  was  left  open. 

In  sum,  the  failure  to  specify  any  enforcement  mechanisms  for  the  amendment 
could  result  in  the  transfer  ofpower  over  fundamental  political  questions  of  taxing 
and  spending  to  the  courts.  This  would  represent  a  substantial  reordering  of  our 
basic  constitutional  structure.  The  placing  of  the  "power  of  the  purse"  in  the  hands 
of  the  legislature — and  not  in  the  hands  of  the  executive  or  judicial  branches — was 
not  a  decision  lightly  made  by  the  framers  of  the  Constitution.  James  Madison 
wrote  in  the  58tiii  Federalist  that  the  "power  of  the  purse  may,  in  fact,  be  regarded 
as  the  most  complete  and  effectual  weapon  with  which  any  constitution  can  arm  the 
immediate  representatives  of  the  people,  for  obtaining  a  redress  of  every  grievance, 
and  for  carrying  into  effect  every  just  and  salutary  measure."28  Tjjg  framers  explic- 
itly rejected  the  notion  that  such  untrammeled  discretion  over  the  power  of  the 
purse  should  be  granted  to  either  the  executive  2*  or  to  the  judiciary .^°  We  should 
be  reluctant  to  reconsider  this  basic  balance  of  powers  between  the  branches  of  gov- 
ernment, particularly  while  legislative  alternatives  are  available. 

One  such  alternative  is  a  statute  that  would  grant  the  President  the  equivalent 
of  a  line  item  veto.  President  Clinton  has  long  supported  the  concept  of  a  line  item 
veto;  the  Administration  wUl  work  with  Congress  towards  enactment  of  a  statute 
that  would  confer  line  item  veto  power  on  the  President  and  that  would  survive  con- 
stitutional challenge.  Toward  that  end,  the  Office  of  Legal  Counsel  has,  on  behalf 
of  the  Justice  Department,  conducted  a  constitutional  analysis  of  one  line  item  veto 
proposal,  the  Line  Item  Veto  Act  (the  "Act"),  that  has  been  introduced  in  the  House 
of  Representatives  as  H.R.  2.^^  It  is  our  understanding  that  comparable  legislation 
htis  b^n  introduced  in  the  Senate.^^  'Yhe  Act  would  give  the  President  the  power 
to  rescind  discretionary  budgetary  authority,  and,  in  essence,  the  power  to  cancel 
targeted  tax  benefits  after  an  appropriations  or  revenue  bill  has  been  enacted.  We 
bebeve  that  the  provision  of  the  Act  authorizing  the  President  to  rescind  discre- 
tionary budget  items  is  constitutional.  We  also  believe  that,  with  minor  changes 
that  would  preserve  its  purpose,  the  provision  of  the  Act  dealing  with  targeted  tax 
benefits  would  be  constitutional  as  well. 

Like  the  balanced  budget  amendment,  the  line  item  veto  is  intended  to  tackle  the 
Nation's  deficit  problem.  But  unlike  the  balanced  budget  amendment,  a  statute 
modeled  on  the  line  item  veto  proposal  that  we  have  reviewed  would  not  disrupt 
the  basic  structure  of  our  government.  In  contrast  to  the  balanced  budget  amend- 
ment, that  proposal  would  carefully  delineate  the  budget-cutting  authority  that  is 
to  be  conferred  on  the  President.  As  a  result,  the  proposal  would  be  unlikely  to  lead 
to  extensive  judicial  involvement  in  the  budget  process.  Moreover,  as  legislation,  a 


a«495  U.S.  at  50-58. 

"The  Court  held,  however,  that  the  details  of  how  to  implement  that  mandate  must  be  left 
to  state  authorities.  Id.  at  51.  See  also  id.  at  55-56  flisting  additional  cases  in  which  the  Su- 
preme Court  upheld  orders  to  local  governments  to  levy  taxes  to  satisfy  their  debt  obligations" 
or  obligations  to  fund  desegregated  school  systems). 

^The  Federalist  No.  58,  at  359  (James  Madison)  (Clinton  Roesiter,  ed.,  1961). 

»See,  e.g.,  3  Annals  of  Cong.  938-39  (remarks  of  Rep.  James  Madison)  (quoting  Rep.  Findley 
as  having  concluded  that  "appropriations  of  money  were  .  .  .  the  bulwark  which  our  Constitu- 
tion had  carefully  and  jealously  established  against  Executive  usurpations,"  during  the  course 
of  a  congressional  debate  over  the  propriety  of  the  President's  using  funds  appropriated  to  satr 
isfy  the  foreign  debt  for  another  purpose;  Madison  appears  to  have  been  of  the  view  that  this 
would  be  acceptable  provided  that  a  careful  accounting  was  kept  and  the  funds  repaid  to  the 
account  against  which  they  had  been  drawn);  see  also  3  Joseph  Story,  Commentaries  on  the  Con- 
stitution §1342  (1833)  (noting  that  "[i]f  [the  power  of  the  purse  were  not  placed  in  congressional 
hands],  the  executive  would  possess  an  unbounded  power  over  the  public  purse  of  the  nation," 
and  that  "[tlhe  power  to  control,  and  direct  the  appropriations,  constitutes  a  most  useful  and 
salutary  check  upon  profusion  and  extravagance,  as  well  as  upon  corrupt  influence  and  public 
speculation.*). 

^The  Federalist  No.  78,  at  465  (Alexander  Hamilton)  (Clinton  Rossiter,  ed.,  1961)  (noting  that 
the  judicial  branch  did  not  pose  as  great  a  danger  to  liberty  as  opponents  feared  because  it  "has 
no  influence  over  either  the  sword  or  the  purse;  no  direction  either  of  the  strength  or  the  wealth 
of  society"). 

31  See  Memorandum  for  the  Attorney  General  from  Walter  DelHnger,  Assistant  Attorney  Gen- 
eral, Office  of  Ivegal  Counsel,  re;  line  Item  Veto  Act,  January  4,  1995. 

»At  least  three  legislative  Hne-item  veto  proposals  have  been  introduced  in  the  Senate  to 
date:  S.  4,  S.  14,  and  S.  98. 
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line  item  veto  statute  could  be  revised  if  it  turned  out  to  have  unintended  con- 
sequences. 

B.  THE  PROSPECT  OF  AN  UNENFORCEABLE  AMENDMENT 

In  the  absence  of  enforcement  mechanisms  such  as  presidential  impoundment  of 
funds  or  judicial  involvement  in  the  budgeting  process,  a  balanced  budget  amend- 
ment is  unlikely  to  bring  about  a  balanced  budget.  To  have  the  Constitution  declare 
that  the  budget  shall  be  balanced,  while  providing  no  mechanism  to  make  that  hap- 
pen, would  place  an  empty  promise  in  the  fundamental  charter  of  our  government 
and  lead  to  countless  constitutional  violations.  Moreover,  to  have  a  provision  of  the 
Constitution  routinely  violated  would  inevitably  make  all  other  provisions  of  the 
Constitution  seem  far  less  inviolable.  As  Alexander  Hamilton  noted, 

Wise  politicians  wiU  be  cautious  about  fettering  the  government  with  re- 
strictions that  cannot  be  observed,  because  they  know  that  every  breach  of 
the  fundamental  laws,  though  dictated  by  necessity,  impairs  that  sacred 
reverence  which  ought  to  be  maintained  in  the  breast  of  rulers  toward  the 
constitution  of  country,  and  forms  a  precedent  for  other  breaches  where  the 
same  plea  of  necessity  does  not  exist  at  all,  or  is  less  urgent  and  palpable.^ 

Some  have  suggested  that  even  if  the  amendment  failed  to  eliminate  the  deficit, 
it  would  nonetheless  have  the  salutary  effect  of  creating  pressure  to  reduce  the  defi- 
cit. While  this  might  be  true,  the  eflect  would  come  at  considerable  cost.  Even  sup- 
posing that  the  amendment  brought  about  a  reduction  in  the  size  of  the  deficit,  the 
remaining  excess  of  expenditures  over  receipts  would  constitute  a  continuing  multi- 
billion-doUar  violation  of  the  Constitution,  every  day  that  the  budget  is  not  in  bal- 
ance. For  how  long  would  we  as  a  people  continue  to  make  difficult  decisions  to  com- 
ply with  the  First  Amendment  or  with  the  Due  Process  or  Takings  Clauses  of  the 
Fifth  Amendment  if  we  had  routinely  failed,  for  lack  of  an  enforcement  mechanism, 
to  come  within  a  billion  dollars  of  complying  with  the  most  recent  amendment  to 
our  Constitution? 

ni.  Conclusion 

It  would  be  wonderful  if  we  could  simplv  declare  by  constitutional  amendment 
that  from  this  day  forward  the  air  would  be  clean,  the  streets  free  of  drugs,  and 
the  budget  forever  in  balance.  But  merely  saying  those  things  in  the  Constitution 
does  not  make  them  happen.  As  countries  around  the  world  have  discovered,  placing 
a  statement  of  principle  in  a  constitution  does  not  mean  that  such  a  principle,  how- 
ever laudatory,  will  be  obeyed.  Many  constitutions  "guarantee"  environmental  purity 
or  freedom  from  poverty;  the  only  effect  when  such  promises  fail  is  that  the  con- 
stitution is  not  taken  seriously  as  positive  law,  the  kind  of  law  that  is  invocable  in 
court  by  litigants.  The  framers  of  the  American  Constitution,  on  the  contrary,  un- 
derstood that  provisions  of  the  Constitution  must  be  enforceable  if  the  rule  of  law 
is  to  be  respected.  We  should  hesitate  long  before  placing  an  unenforceable  promise 
in  the  fundamental  document  that  binds  our  nation  together. 


Prepared  Statement  of  Charles  J.  Whalen,  Resident  Scholar,  the  Jerome 
Levy  Economics  Institute,  Annandale-on-Hudson,  NY 

I  submit  this  testimony  in  opposition  to  the  proposed  constitutional  amendment 
requiring  the  federal  budget  to  oe  balanced.  This  opposition  does  not  stem  from  a 
love  of  Elicits,  on  the  contrary,  I  share  the  frustration  most  Americans  feel  toward 
the  federal  budget;  I  support  the  goal  of  deficit  reduction;  and  I  sympathize  with 
amendment  supporters  on  the  desire  to  control  fiscal  policy.  But  as  we  all  teach  our 


M  The  Federalist  No.  25,  at  167  (Alexander  Hamilton)  (Clinton  Rossiter  ed.,  1961).  For  further 
expression  of  this  concern,  as  it  relates  to  proposed  balanced  budget  amendments  quite  similar 
to  this  one,  see,  e.g.,  Peter  W.  Rodino,  The  Proposed  Balanced  Budget  I  Tax  Limitation  Constitu- 
tional Amendment:  No  Balance.  No  Limits,  10  Hastings  Const.  L.Q.  785,  800  (1983);  1987  House 
Hearings,  supra,  at  614-15  (Letter  of  William  Van  Alstyne,  Professor  of  Law,  Duke  University, 
to  Mr.  Warren  Grimes,  Counsel,  House  Committee  on  the  Judiciary);  id.  606-13  (Letter  of  Jona- 
than Varat,  Professor  of  Law,  U.C.L.A.,  to  the  Hon.  Peter  Rodino,  Chairman  of  the  House 
Comm.  on  the  Judiciary);  and  1979-80  House  Hearings,  supra,  at  22  (statement  of  Paul  A. 
Samuelson,  Nobel-prize-winning  economist)  ("If  the  adopted  amendment  provides  escape  valves 
BO  easy  to  invoke  tn&t  the  harm  of  the  amendment  can  be  avoided,  the  amendment  degenerates 
into  little  more  than  a  pious  resolution,  a  rhetorical  appendage  to  clutter  up  our  magnificent 
historical  Constitution.  .  .  .  There  is  no  substitute  for  disciplined  and  informed  choice  by  a 
democratic  people  of  their  basic  economic  policies."). 
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children,  when  something  sounds  too  good  to  be  true,  it  probably  is  just  that.  This 
amendment  has  been  offered  as  a  political  and  economic  tonic,  hi  fact,  it  would  in- 
troduce a  toxin  into  both  spheres. 

I. 

The  "Contract  With  America"  indicates  this  amendment  is  need.ed  to  make  Con- 
gress" lie  under  the  same  budget  constraints  as  families  and  businesses."  But  the 
amendment — which  states  that  total  outlays  for  each  fiscal  year  must  be  financed 
without  any  borrowing — mandates  an  objective  that  almost  no  one  in  the  private 
sector  could  or  should  meet.  Balancing  the  federal  budget  each  year  is  not  the  same 
as  balancing  a  checkbook. 

Consider  what  life  would  be  like  if  households  and  firms  operated  under  the  rule 
this  amendment  would  impose  on  our  government.  Individuals  would  need  to  pay 
cash  not  only  for  their  cars  and  home  but  also  for  a  college  education.  Companies 
could  make  no  investments  in  plant  and  equipment  unless  they  paid  for  the  entire 
undertaking  with  income  generated  by  the  sales  receipts  of  a  single  year.  As  a  re- 
sult, the  ahnost  universal  practice  of  capital  budgeting,  taught  to  all  business  stu- 
dents, would  be  abolished. 

Even  many  public-sector  officials  could  not  live  under  this  budget  restraint.  Forty- 
two  states  ana  countless  local  governments  have  separate  investment  budgets  that 
are  not  required  to  be  balanced.  Such  budgets,  which  finance  school  construction 
and  other  infrastructure  project,  are  also  used  effectively  by  Japan  and  other  na- 
tions that  compete  with  us  in  global  markets. 

The  amendment  also  ignores  a  unique  federal  responsibility — stabilizing  the  econ- 
omy. One  reason  we  have  avoided  a  depression  since  the  1930's  is  because  federal 
expenditures  and  revenues  adjust  automatically  to  help  offset  private -sector  slumps. 
A  balanced  budget  would  eliminate  one  of  the  few  mechanisms  preventing  mild 
downturns  from  developing  into  severe  economic  crises. 

In  fact,  maintaining  a  balanced  budget  in  the  face  of  a  weakening  economy  is  not 
like  merely  refusing  to  help  someone  who  stumbles  at  the  edge  of  a  cliff — it's  akin 
to  sealing  their  fate  with  a  decisive  shove.  The  balanced-budget  amendment  would 
force  tax  increases  and/or  spending  cuts  whenever  economic  growth  stalls.  This  is 
not  "fiscal  responsibility;"  it  is  fiscal  irresponsibility. 

Some  might  counter  by  noting  that  the  current  amendment  proposal  allows  deficit 
spending  if  three-fifths  of  the  members  in  each  house  vote  to  override.  But  while 
economic  shocks  can  come  quickly,  our  legislative  channels  provide  a  slow  response 
due  to  inherent  lags  in  problem  identification,  action  and  execution.  Requiring  Con- 
gress to  act  each  time  we  face  an  unexpected  gap  between  spending  and  revenue 
will  only  exacerbate  troubles  associated  with  these  lags. 

n. 

Turning  from  economic  to  politiceil  matters,  we  find  the  amendment  distracts  us 
from  the  real  task  at  hand:  setting  national  priorities  and  making  difficult  policy 
choices.  Instead  of  focusing  on  a  constitutional  change  that  would  take  effect  in  the 
next  decade,  legislators  should  work  to  bring  our  current  deficit  down.  Representa- 
tive Gerald  Solomon  (R-NY)  received  a  mere  73  votes  last  year  for  the  only  detailed 
bill  that  would  move  us  incrementally  toward  a  balanced  budget  by  the  start  of  the 
next  decade. 

The  Solomon  vote  reminds  us  that  the  balanced-budget  amendment  announces 
just  an  intention  to  act  in  the  future.  No  budget  balance  can  ever  be  achieved  with- 
out political  will.  And  if  deficit  spending  continues,  then  what?  It  is  easy  to^state 
"congress  shall  enforce  and  implement  this  Article  by  appropriate  legislation."  But 
what  if  members  cannot  agree  on  an  enforcement  mechamsm?  Letting  a  federal 
judge  decide  how  we  should  oalance  federal  expenditures  and  revenue  raises  its  own 
constitutional  questions — and  it  is  not  unreasonable  to  imagine  that  action  on  a  sin- 
gle budget  could  be  tied  up  in  the  courts  for  years. 

Another  problem  is  that  all  fiscal  straitackets  can  be  stretched.  The  lesson  from 
both  state-level  experience  and  the  federal  Gramm-Rudman  experiment  is  that  nu- 
merous evasions  can  and  will  be  found.  Imposing  new  burdens  on  corporations  and 
state  and  local  governments  would  be  an  especially  attractive  avenue  open  to  federal 
officials — even  a  ban  on  unfunded  mandates  would  not  prevent  this,  for  burdens 
could  come  in  such  forms  as  cuts  in  grants-in-aids,  elimination  of  the  tax-exempt 
status  of  state  and  municipal  bonds,  increased  competition  for  consumption-based 
revenue,  and  termination  of  federal  programs.  Other  well-known  devices  that  are 
often  used  to  close  budget  gaps  include  forcing  adjustments  in  accounting  systems, 
deferring  payments  to  the  next  fiscal  year,  and  transferring  assets  bv  use  of  sale- 
leasebacK  schemes.  Watching  Congress  resort  to  such  mechanisms  will  not  increase 
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the  publics  coniidence  in  their  government — especially  since  use  of  these  techniques 
is  almost  certain  to  trigger  partisan  disputes  over  the  appropriateness  of  particular 
measures. 

Still  another  danger  is  that  members  of  Congress  might  be  tempted  to  accept  un- 
realistic fiscal  projections  that  promise  a  budget  balance  without  sacrifice.  Authors 
of  the  "Contract  With  America  estimate  their  tax  cuts  will  produce  a  loss  of  $148 
billion  in  revenues  over  five  years.  But  concerns  over  revenue  losses  in  an  agenda 
that  seeks  deficit  elimination  have  led  some  to  suggest  the  gap  can  disappear  if  one 
just  looks  at  the  problem  from  the  perspective  of  "^namic"  scoring. 

While  I  am  sympathetic  to  the  concept  of  dynamic  scoring,  I  also  feel  we  should 
recognize  that  economics  is  far  from  an  exact  science  and  that  conservative  esti- 
mates are  therefore  in  order.  I  am  deeply  concerned,  for  example,  by  media  reports 
suggesting  that  some  argue  the  Contract's  tax  cuts  will  stimulate  economic  growth 
to  the  pomt  where  they  wiU  raise  $623  billion  in  revenues  in  the  next  five  years. 
As  Paul  Craig  Roberts,  a  major  figure  in  the  1980's  supply-side  revolution  reminds 
us,  "none"  of  that  decade's  supply-size  measures  "ever  claimed  that  tax  cuts  would 
pay  for  themselves."  In  fact,  he  writes  that  the  Reagan  Administration  in  particular, 
aid  not  predict  that  tax  cutting  would  be  self-financing:  "It  predicted  the  exact  oppo- 
site— that  every  doUar  of  tax  cut  would  lose  a  dollar  of  revenue." 

Claims  of  revenue  gains  due  to  greater  economic  growth  are  made  even  more  fan- 
tastic when  considered  in  light  of  the  Federal  Reserve's  current  view  that  the  econ- 
omy is  already  at  its  growth  limit  and  needs  to  be  restrained  to  prevent  inflation. 
Even  if  legislators  were  willing  to  bet  on  highly-optimistic  predictions,  I  doubt  the 
Fed  could  be  convinced  to  go  along. 

m. 

Congress  and  the  President  began  to  face  our  deficits  squarely  in  1993.  While  my 
earlier  reference  to  the  1994  Solomon  proposal  indicates  there  is  much  more  to  be 
done,  I  am  confident  the  bipartisan  accomplishments  of  Fiscal  Years  1993-95  can 
be  used  as  a  starting  point  for  further  deficit  reduction  by  the  104th  Congress.  A 
constitutional  amendment  to  balance  the  budge,  however,  adds  nothing  to  this  effort: 
amending  that  document  does  not  make  tough  problems  less  difficult,  and  it  offers 
no  airtight  protection  against  evasion.  Further,  the  amendment  oflers  a  statement 
of  intention  that  is  misguided  from  an  economic  standpoint.  It  seeks  a  goal  that  is 
simultaneously  inconsistent  with  budget  techniques  used  by  other  economic  agents 
and  incompatible  with  the  federal  responsibility  lor  economic  stabilization. 

In  short,  the  amendment  is  a  political  and  economic  toxin — it  will  produce  only 
a  more  fragile  economy,  greater  citizen  frustration,  and  a  further  loss  of  confidence 
in  our  political  institutions.  I  urge  members  of  Congress  to  reject  this  proposal. 

I  would  like  to  conclude  with  two  points.  First,  I  want  to  draw  your  attention  to 
the  appendix  to  my  testimony — a  letter  summarizing  arguments  presented  in  these 
remarks.  Since  the  first  of  this  year,  have  received  160  signatories  to  this  letter 
from  economists,  political  scientists  and  constitutional  scholars  from  across  the 
country.  They  join  me  in  opposing  this  amendment.  I  would  like  to  include  this  let- 
ter and  list  of  names,  which  includes  two  Nobel  laureates,  into  the  record  with  my 
remarks.  And  I  look  forward  to  providing  members  of  Congress  with  a  Ust  of  addi- 
tional names  prior  to  final  action  on  this  proposal. 

Finally,  as  stated  at  the  outset,  I  share  the  frustration  Americans  feel  toward  the 
federal  deficit,  and  support  the  goal  of  deficit  reduction.  Today  there  are  at  least 
two  detailed  plans  to  achieve  a  balanced  budget  by  the  yeeir  2000.  One  is  the  Solo- 
mon proposal  I've  already  alluded  to,  and  another  has  been  put  forth  by  the  Concord 
Coalition.  The  major  differences  between  these  are  in  their  treatment  of  Social  Secu- 
rity and  taxes.  I  urge  Congress  to  study  both  plans  and  either  choose  from  these 
or  forge  their  own  alternative  during  1995.  Then,  once  such  a  plan  is  in  place,  I 
recommend  members  of  Congress  act  on  the  bipartisan  Competitiveness  Policy 
Council's  suggestion  that  Washington  consider  following  the  lead  of  the  states  and 
establish  a  federal  investment  budget. 

[The  appendix  to  Mr.  Whalen's  prepared  statement  is  in  the  sub- 
committee files.] 
Mr.  Canady.  That  concludes  these  hearings. 
[Whereupon,  at  12:15  p.m.,  the  subcommittee  adjourned.] 
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Appendix  1. — Statement  of  the  National  Association  of 
Manufacturers 

The  National  Association  of  Manufacturers  (NAM),  a  voluntaiy  business  associa- 
tion of  more  than  13,000  member  companies  and  subsidiaries,  large  and  small,  lo- 
cated in  every  state,  strongly  supports  passage  of  a  constitutional  amendment  to  re- 
quire a  balanced  federal  budget,  and  urges  prompt  action.  Specifically,  the  NAM 
supports  HJ.  Res.  1,  the  balanced  budget  amendment  included  in  the  "Contract 
With  America,"  as  the  most  effective  approach  to  put  an  end  to  the  current  history 
of  deficits  and  spending  excesses. 

Historically,  attempts  to  pass  a  balanced  budget  amendment  to  the  U.S.  Constitu- 
tion have  proven  fruitless.  Surely,  amending  the  Constitution  is  a  serious  matter 
which  should  not  be  taken  lightly.  However,  it  has  become  increasingly  clear  over 
the  past  two  decades  that  the  existing  congressional  budget  procedures  are  incapa- 
ble of  overcoming  the  more  powerful  political  pressures  that  have  fiieled  the  tremen- 
dous growth  in  federal  spending.  In  many  respects,  the  political  climate  of  the  104th 
Congress  is  more  favorable  to  adoption  of  the  balanced  budget  amendment  than  at 
any  time  in  the  past.  With  one  of  the  first  votes  of  the  new  Congress,  it  is  time 
to  turn  the  tide  of  an  inherent  bias  toward  runaway  federal  spending. 

As  you  consider  the  issue  before  you  today,  we  urge  you  to  take  note  of  the  de- 
pressing figures  that  relate  to  our  nation's  fiscal  health:  a  gross  federal  debt  nearing 
$5  triUion;  interest  payments  at  roughly  $179  bUlion  a  year;  and  the  federal  govern- 
ment running  deficits  34  out  of  the  past  35  years. 

This  embarrassing  legacy  equates  to  higher  interest  rates  and  hi^er  cost  of  cap- 
ital. It  means  that  federal  interest  payments  (roughly  20  percent  of  the  budget)  will 
continue  to  siphon  fiinds  from  the  private  sector,  leaving  little  money  for  productive 
investments.  And,  despite  a  recent  reprieve  of  red  ink,  the  CBO  forecasts  continuing 
and  escalating  deficits  beginning  after  fiscal  year  1998.  Our  nation's  manufacturers 
believe  that  deficits  do  matter  and  that  now  more  than  ever,  serious  action  is  war- 
ranted. 

We  realize  the  balanced  budget  amendment  will  not  cure  all  that  ails  our  nation's 
economy.  However,  passage  of  the  amendment  is  a  significant,  and  necessary,  first 
step  towards  getting  the  federal  budget  under  control.  Submission  of  the  amend- 
ment to  the  states  for  ratification  will  provide  an  impetus  for  the  development  of 
a  sensible  and  effective  long-term  deficit  reduction  plan.  This  amendment  will  give 
the  Congress  ample  time — and,  more  importantly,  a  serious  mandate — to  achieve 
real  deficit  reduction,  and  ultimately,  a  balanced  budget. 

We  believe  this  amendment,  which  requires  a  three-fifths  approval  for  tax  in- 
creases, to  be  a  sound  amendment  and  a  valid  response  to  a  long-term  and  struc- 
turally inherent  problem.  It  imposes  the  necessary  fiscal  discipline  to  end  the  prac- 
tice of  deficit  spending,  while  offering  the  proper  flexibility  to  deal  with  national 
emergencies.  Our  initial  preference  is  for  an  amendment  with  a  strong  tax  limita- 
tion to  effectively  limit  federal  spending,  but  we  do  not  beUeve  that  efforts  to  pass 
a  balanced  budget  amendment  should  be  abandoned  in  the  absence  of  such  a  limita- 
tion. 

The  NAM  has  long  supported  the  concept  of  a  constitutional  balanced  budget 
amendment,  and  we  support  your  current  efforts.  We  believe  that  Congress  has  a 
landmark  oppwrtunity  to  begin  the  104th  Congress  with  a  vote  for  sensible  fiscal 
policy.  It  is  imperative  to  begin  as  soon  as  possible  to  develop  a  plan  of  realistic  and 
effective  deficit  reduction,  and  we  look  forward  to  working  with  you  to  that  end. 

(237) 
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Appendix  2. — Statement  of  the  American  Farm  Bureau 

Federation 

The  American  Farm  Bureau  Federation  is  the  nation's  largest  general  farm  orga- 
nization with  a  membership  of  4.4  million  member  families  in  50  states  and  Puerto 
Rico.  Organization  policy  is  developed  by  producer  members  at  the  county,  state  and 
national  levels.  Farm  Bureau  has  supported  a  balanced  budget  amendment  to  the 
U.S.  Constitution  for  15  years  and  believes  the  President  should  have  line-item  veto 
authority  for  appropriations.  We  appreciate  this  opportunity  to  state  our  continued 
support  for  these  measures  designed  to  control  spending  and  balance  the  federal 
budget. 

Farmers  and  ranchers  believe  a  balanced  budget  amendment  can  help  provide 
much  needed  budget  discipline,  which  unfortunately  seems  impossible  to  achieve  in 
government  today.  Farm  Bureau  members  are  concerned  that  unless  discipline  is 
restored  to  federal  spending  and  taxation,  an  insurmountable  burden  will  be  placed 
upon  future  generations. 

Agriculture  today  feels  its  share  of  the  load  of  a  $4  trillion  national  debt  and  an- 
nual deficits  that  rank  in  the  $200  billion  range.  As  farmers  know  all  too  well,  high 
debt  loads  mean  high  interest  payments.  Today,  the  annual  net  interest  payment 
on  the  national  debt  is  over  $200  billion.  This  is  money  that  could  be  spent  for  gov- 
ernment programs  which  actually  benefit  citizens,  or  better  yet,  not  be  spent  at  all. 

Agriculture  in  particular  has  shouldered  a  disproportionately  large  share  in  budg- 
et reduction  for  the  last  several  years.  As  a  consequence  of  farm  program  changes 
made  in  the  1990  farm  bill  and  Omnibus  Budget  Reconciliation  Act,  government 
payments  to  farmers  are  now  approximately  one-third  less  than  they  would  have 
been  without  those  changes.  Farmers  have  not  been  entirely  happy  with  these  re- 
ductions but  understand  that  cuts  are  necessary  if  a  balancea  budget  is  to  be 
achieved.  Now  it  is  time  for  all  government  programs,  including  social  security  and 
defense,  to  follow  agriculture's  example  and  contribute  to  spending  control. 

Several  proposals  for  a  balanced  budget  amendment  have  been  advanced  in  recent 
years.  At  a  minimum,  we  suggest  the  following  provisions: 

1.  Congress  should  not  be  able  to  spend  more  than  it  takes  in  unless  three- 
fifths  of  the  whole  number  of  each  house  votes  to  do  so  on  a  roll  call  vote.  This 
provision  is  the  heart  of  an  amendment  because  it  requires  a  super  majority  to 
increase  federal  spending  beyond  the  growth  of  revenues.  Uncontrolled  spending 
is  the  government's  biggest  budget  problem  today.  This  provision  will  encourage 
the  scrutiny  of  proposed  new  spending  and  force  Congress  to  go  on  record  when 
it  decides  to  increase  spending. 

2.  The  debt  limit  should  not  be  increased  without  approval  of  three-fifths  of 
the  whole  number  of  each  house  on  a  roll  call  vote.  Like  the  first  provision,  this 
super  majority  makes  it  much  tougher  for  Congress  to  finance  the  government 
on  borrowed  money. 

3.  The  President  should  be  required  to  submit  a  balanced  budget.  This  is  an 
important  provision  because  it  acknowledges  that  the  executive  branch  as  well 
as  the  legislative  branch  bears  responsibility  for  a  balanced  budget  even  though 
it  is  Congress'  responsibility  to  raise  taxes  and  make  appropriations. 

4.  Tax  increases  should  not  occur  unless  approved  by  a  majority  of  the  whole 
number  of  each  house  on  a  roll  call  vote.  WhUe  Farm  Bureau  believes  that 
stronger  tax  limitation  language  would  be  helpful,  we  believe  this  provision 
would  be  a  vast  improvement  over  the  status  quo.  Under  current  law,  a  major- 
ity of  each  house  present  and  voting  could  increase  taxes  on  a  voice  vote.  The 
constitutional  majority  and  roll  call  vote  requirements  would  make  tax  in- 
creases more  difficult. 

5.  A  section  should  provide  sufficient  leeway  to  waive  the  balanced  budget  re- 
quirement when  necessary  because  of  a  declaration  of  war  or  engagement  in 
military  conflict. 

Farm  Bureau  considers  a  balanced  budget  amendment  as  the  first  step  in  a  whole 
series  of  changes  in  the  basic  core  of  the  federal  government's  policies  on  taxation, 
spending  and  regulations.  We  believe  that  deficit  spending  should  end  and  that  tax 
laws  should  be  changed  to  reduce  the  tax  load  and  the  economic  distortions  caused 
by  federal  tax  policy.  We  believe  that  federal  spending  as  a  portion  of  total  economic 
activity  should  be  reduced  and  that  federal  government  regulations  on  private  eco- 
nomic activity  and  on  state  and  local  governments  should  be  reduced. 

Farm  Bureau  supports  the  line-item  veto  for  appropriations  matters  as  one  of  the 
additional  steps  needed  to  control  government  spending.  Using  this  authority,  the 
President  would  be  able  to  selectively  weed  out,  using  an  enhanced  rescission  proc- 
ess, wasteful  spending  in  otherwise  good  legislation.  To  provide  counterbalance  for 
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expanded  presidential  authority,  we  would  reconunend  that  Congress  be  able  to 
override  a  presidential  rescission  by  a  simple  majority  vote. 

Other  needed  changes  in  public  policies  will  take  months  of  serious  consideration 
and  debate.  Congress  cannot  do  everything  at  once,  and  we  do  not  expect  that.  But 
we  also  do  not  want  Congress  to  simply  pass  a  balanced  budget  amendment  and/ 
or  line-item  veto  and  then  go  back  to  business  as  usual. 

Farm  Bureau  is  committed  to  working  for  passage  of  a  balanced  budget  amend- 
ment and  the  line-item  veto  as  the  first  steps  in  transforming  the  federal  govern- 
ment's budget  process  and  alleviating  the  impact  that  govenmient  policies  have  on 
the  lives  of  all  citizens. 


240 

AppE^fDIX  3. — Statement  of  James  D.  Davidson,  Chairman, 
National  Taxpayers  Union 

Mr.  Chairman,  thank  you  for  holding  early  hearings  on  the  Balanced  Budget/Tax 
Limitation  Amendment.  Since  1975,  the  250,000-mernber  National  Taxpayers  Union 
has  been  working  on  behalf  of  Balanced  Budget  and  Tax  Limitation  Constitutional 
Amendments. 

Through  the  efforts  of  the  National  Taxpayers  Union,  32  of  the  required  34  state 
legislatures  have  made  application  to  Congress  to  call  a  constitutional  convention 
for  the  sole  purpose  of  draiting  an  amendment  requiring  that  the  federal  budget  be 
balanced.  Three  states  have  rescinded  their  resolutions.  If  the  Congress  agam  re- 
fuses to  pass  the  Amendment,  the  states  may  soon  force  action  on  this  critical  re- 
form. 

Deficits  Have  Become  Chronic 

There  is  now  a  widespread  concern  that  the  federal  government  spends  too  much 
and  that  the  resulting  deficits  have  become  chronic.  Tne  budget  has  not  been  bal- 
anced in  the  last  25  years.  Budget  deficits  are  now  the  norm  during  good  years  and 
bad.  Further,  as  the  record  clearly  indicates,  the  trend  toward  ever  larger  deficits 
is  worsening. 

Fiscal  Years — Dollars  in  Billions 

1961-1965  inclusive,  $23;  1966-1970  inclusive,  $37;  1971-1975  inclusive,  $121; 
1976-1980  inclusive,  $315;  1981-1985  inclusive,  $813;  1986-1990  inclusive,  $900; 
and  1991-1995  inclusive,  $1,185  (est.). 

(1976-1980  total  includes  a  transitional  quarter  deficit  of  $14.7  billion  between 
1976  and  1977.  Includes  ofi"-budget  items.) 

Successive  Congresses  and  presidents  have  not  yet  exhausted  the  good  credit  of 
the  federal  government  and  sunk  the  nation  into  bankruptcy.  But  that  is  the  direc- 
tion in  which  we  are  headed.  Already,  52  cents  of  every  dollar  of  personal  income 
tax  paid  to  Washington  this  year  will  go  to  pay  interest  on  the  national  debt.  In 
effect,  previous  Congresses  and  presidents  have  adopted  the  fiscal  policy  of  Argen- 
tina under  Juan  Peron — looting  the  balance  sheet  of  the  country  m  order  to  Duy 
votes. 

In  economics,  there  are  always  those  who  say  the  obvious  is  untrue  and  the  inevi- 
table will  never  happen.  So  it  is  with  the  federal  deficit.  For  two  decades,  advocates 
of  fiscal  reform  have  engaged  in  a  futile  ai*gument  about  the  iuture  with  those 
whose  thoughts  are  not  with  the  future  but  with  the  past.  At  every  stage  of  the  de- 
bate, the  opponents  of  the  Balanced  Budget  Amendment  have  underestimated  the 
costs  and  consequences  of  runaway  deficits  and  dismissed  the  one  decisive  measure 
that  might  have  brought  them  under  control.  As  a  result,  the  accumulated  federal 
debt  has  skyrocketed  irom  $483.9  billion  to  over  $4.8  trillion — almost  a  ten-fold  in- 
crease in  only  20  years. 

As  the  deficits  have  compounded,  real  incomes  have  stagnated,  and  the  benefits 
of  prosperity  have  eluded  an  ever-lairger  percentage  of  our  papulation.  This  is  not 
a  coincidence.  Chronic  deficits  at  ever-higher  levels  are  compelling  evidence  that  the 
political  system  is  malfunctioning.  Too  many  resources  are  being  allocated  to  anach- 
ronistic programs  that  can  no  longer  pay  their  way.  The  system  has  managed  to 
avoid  collapse  onlv  by  liquidating  much  of  the  accumulated  wealth  of  the  Industrial 
Age.  Literally  trillions  in  federal  spending  were  financed  by  writing  down  the  na- 
tional balance  sheet. 

Earlier  in  this  century,  when  the  structure  of  the  economy  was  different  than  it 
is  today,  temporary  deficits  may  have  had  stimulative  effects.  But  no  longer.  There 
can  be  little  dispute  that  the  ability  of  the  economy  to  generate  an  additional  dollar 
of  economic  activity  has  plunged  as  the  national  debt  has  risen.  This  trend  has  been 
evident  in  each  successive  administration  since  Kennedy. 

The  Information  Age  is  unfolding  all  around  us  as  the  Industrial  Age  dies.  Phys- 
ical boundaries  are  becoming  superfluous,  and  a  transaction  can  just  as  easily  origi- 
nate from  the  next  continent  as  next  door.  Just  as  the  old  physical  boundaries  are 
fading  away,  so  are  the  old  barriers  to  upward  mobility  wnich  previously  limited 
those  without  capital.  In  a  world  where  information  generates  wealth,  anyone  with 
the  spirit  to  prepare  himself  can  prosper.  Those  individuals  empowered  by  informa- 
tion can  define  tneir  own  economic  circumstances  by  using  knowledge  alone. 

But  rather  than  help  prepare  society  to  capitalize  on  the  opportunities  of  this  new 
era,  government  has  responded  with  the  politics  of  denial.  The  deficit  is  literally  a 
dollars  and  cents  measure  of  that  denial;  it  reflects  the  trillions  spent  trying  to  hold 
on  to  the  past.  As  the  Information  Revolution  has  gathered  speed,  the  costs  of  this 


241 

futile  policy  have  multiplied.  As  William  Nicklin  has  so  aptly  put  it.  Rather  than 
accept  the  relative  advantage  gained  by  the  newly  empowered,  encouraging  others 
to  follow  their  example,  and  allow  society  to  reconfigure  itself  to  capture  the  vast 
new  opportunities  that  could  eventually  enhance  everyone,  our  government  pursues 
programs  that  result  in  nothing  more  than  wringing  out  what  is  left  in  the  rag  of 
prosperity. 

Federal  money  now  sp>ent,  not  to  facilitate  the  creation  of  jobs,  but  to  place  safety 
nets  under  people  who  are  not  equipped  to  prosper  in  the  new  era.  The  effect  of 
covering  people  in  safety  nets  is  not  to  help  the  disadvantaged  prepare  themselves 
for  a  changed  world,  but  to  shroud  understanding  of  their  realistic  choices  and  keep 
them  tied  to  the  past.  The  federal  budget  itself  provides  compelling  evidence  that 
this  is  true.  The  growth  of  federal  spending  is  outracing  the  growth  of  the  economy 
because  dependency  is  mushrooming  across  a  wide  spectrum.  Month  after  month, 
more  Americans  qualify  for  entitlements.  The  cost  of  providing  these  transfers  is  not 
only  surging  in  absolute  terms;  it  is  progressively  cannibalizing  all  other  functions 
of  government. 

The  deficit  is  a  reelection  of  the  politics  of  denial  and  its  counter-productive  effects 
on  the  economy.  If  all  the  money  government  spends  on  income  redistribution  really 
improved  the  economy,  there  would  be  strong  positive  feedback  effects.  Revenues 
would  strengthen  without  massive  tax  increases.  The  deficits  would  be  self-correct- 
ing rather  than  chronic.  The  fact  that  they  are  not  shows  that  the  system  is  not 
paying  its  way. 

A  strong  Balanced  Budget  Amendment  is  needed  now.  During  a  time  of  economic 
transition,  it  is  always  easier  for  politicians  to  mortgage  the  future  than  to  prepare 
for  it.  A  Balanced  Budget  Amendment  would  make  that  harder,  and  that  is  pre- 
cisely why  it  has  engendered  so  much  opposition. 

History  Shows  That  Debt  Can  Bring  Disaster 

History  shows  that  over-reliance  on  debt  to  finance  government  leads  to  economic 
disaster.  Our  Constitution  was  adopted  precisely  because  of  fiscal  collapse  under  the 
Articles  of  Confederation.  As  Sidney  Homer  wrote  in  A  History  of  Interest  Rates: 
"The  finances  of  the  nation  were  chaotic.  Expenditures  were  authorized  without  the 
power  to  tax.  Government  credit  sank;  so  low  that  by  1787  certified  interest-bearing 
claims  against  it  were  worth  less  than  fifteen  cents  on  the  dollar." 

As  Sidney  Homer  and  other  historians  have  documented,  the  need  to  balance  the 
budget  and  restore  the  good  credit  of  the  government  led  directly  to  the  drafting 
of  the  Constitution  in  the  first  place.  Mr.  Homer  says:  "In  spite  of  the  great  poten- 
tial economic  strength  of  the  new  country,  its  financial  and  political  system  oroke 
down  completely  in  1786.  Credit  at  home  and  abroad  was  no  longer  available.  The 
impossibility  of  government  without  money,  credit,  or  power  led  to  the  Constitu- 
tional Convention  of  1787  and  a  new  nation  in  1789." 

It  is  often  said  that  politicians  do  not  need  constitutional  help  to  maintain  fiscal 
responsibility;  all  they  are  supposed  to  need  is  the  "will"  to  do  so.  The  evidence  of 
our  own  history  says  otherwise.  No  one  would  argue  that  the  great  leaders  who 
brought  our  country  its  independence  lacked  political  will.  Yet  even  they  could  not 
balance  the  budget  and  keep  up  payments  on  the  national  debt  under  the  Articles 
of  Confederation.  It  took  a  change  in  the  Constitution  to  restore  sound  policy  and 
sound  credit. 

What  was  true  early  in  our  history  is  true  today.  For  better  or  worse,  we  have 
cast  aside  one  of  the  principal  features  of  the  Constitution  of  1787  that  once  limited 
deficits.  There  is  no  longer  any  requirement  that  the  Treasury  redeem  its  paper  ob- 
ligations in  gold  or  silver.  As  long  as  there  was  such  a  requirement,  deficits  were 
eliectively  limited.  Why?  Because  a  deficit  tended  to  lead  to  an  automatic  reduction 
in  the  money  supply. 

As  gold  standard  critic  Theodore  Burton  wrote  in  1902,  "an  excess  of  expenditures 
is  immediately  felt  in  the  decrease  of  the  gold  reserve."  And  that  meant  recession. 
So  long  as  the  money  supply  was  tethered  to  gold,  unruly  deficits  could  lead  to  a 
drop  in  the  amount  of  money  in  circulation,  which  depressed  business  conditions 
and  therefore  harmed  the  political  standing  of  incumbents. 

The  last  remnant  of  the  original  monetary  constitution  was  the  gold  reserve 
standard,  repudiated  by  Richard  Nixon  on  August  15,  1971.  A  history  of  Mr.  Nixon's 
decision  to  scrap  gold  reveals  that  he  and  his  economic  advisers  were  unwilling  to 
run  a  surplus  before  an  election  year,  as  would  have  been  required  to  maintain  the 
gold  peg.  Even  in  its  final,  mongrelized  form  the  gold  reserve  standard  stood  in  the 
way  of  deficits.  It  was  scrappecT  for  precisely  that  reason.  It  is  no  coincidence  that 
the  budget  has  never  been  balanced  since. 
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Deficit  spending  has  become  a  chronic  structural  defect  over  the  past  two  decades, 
even  as  productivity  growth  and  living  standards  have  eroded.  And  the  growth  of 
the  visible  debt  has  been  accompanied  by  a  massive  explosion  of  hidden  liabilities. 
If  we  continue  to  ignore  this  degraded  balance  sheet  and  let  the  deficit  skyrocket, 
the  day  will  come  when  the  escalating  cash  demands  of  government  will  inevitably 
overwhelm  credit  markets,  resulting  in  a  downgrading  of  all  government  securities. 

What's  Wrong  With  a  Deficit? 

Deficits  as  colossal  as  those  that  Congress  keeps  legislating  can  overwhelm  even 
a  strong  modem  economy.  Incessant  deficit  spending  batters  our  economy  in  three 
ways: 

It  forces  up  taxes,  interest  rates  and  inflation.  To  finance  a  deficit,  the  government 
must  either  increase  taxes  in  the  future,  which  picks  money  directly  from  citizens' 
pockets,  borrow  money  on  the  open  market,  whicn  drives  up  interest  rates,  or  print 
more  dollars,  which  results  in  inflation. 

It  "crowds  out"  free  enterprise.  When  government  spends  and  borrows,  it  soaks  up 
resources  that  private  industry  might  otherwise  use  to  build  factories,  expand  in 
maricets  abroad,  and  employ  more  Americans  at  better  wages. 

It  runs  down  the  national  balance  sheet.  To  satisfy  its  appetite  for  cash  to  sustain 
its  spending  binged.  Congress  must  borrow  at  hipi  real  interest  rates.  To  repay 
international  creditors,  we  as  a  nation  will  be  obliged  to  produce  more  than  we 
consume  and  to  export  more  than  import.  Our  standard  of  living,  like  that  of  other 
debtor  nations,  is  therefore  likely  to  fall. 

As  the  debt  grows,  so  does  the  temptation  to  inflate  our  currency.  But  we  can  di- 
lute the  dollars  buying  power  only  so  long  before  investors  panic  and  switch  their 
assets  to  yen  or  Deutscne  Marks,  thereby  devaluing  the  savings  and  investments 
of  anyone  holding  dollar-denominated  assets. 

How  Budgetary  Politics  Causes  Excessive  Spending  and  Deficit  Financing 

Some  people  believe  that,  as  long  as  there  are  free  and  open  elections,  fiscal  ex- 
cess can  be  controlled.  The  fiscal  record  proves  that  electoral  constraints  are  not 
enou^. 

The  tendency  for  government  spending  to  take  an  ever-greater  share  of  national 
income  is  common  to  all  countries  with  representative  government.  In  spite  of  many 
prontiises  to  the  contrary,  no  leader  has  succeeded  in  permanently  reducing  govern- 
ment spending.  There  is  a  reason  for  this  uniform  failure.  It  is  not  a  coincidience. 
A  distinct  political  bias,  an  institutional  defect,  in  favor  of  deficit  finance  and  exces- 
sive spending  is  a  common  failure  of  representative  institutions.  This  bias  is  caused 
by  several  factors  which  I  shall  briefly  outline. 

1)  Pressure  Group  Politics.  Well -organized  special  interest  groups  make  strong  de- 
mands for  programs  that  benefit  them  greatly.  On  the  other  hand,  these  demands 
are  weakly  opposed  because  costs  are  spread  over  all  taxpayers,  each  of  whom  stand 
to  lose  comparatively  little.  Add  to  this  the  well-documented  phenomenon  of  legisla- 
tive log  rolling  for  reciprocal  political  benefit,  and  it's  easy  to  see  why  pressures  for 
increasing  spending  usually  exceed  the  opposition  that  can  be  brou^t  to  bear. 

The  result  is  that  the  toal  of  government  spending  is  higher,  even  though  the  ma- 
jority of  voters  would  oppose  the  higher  total  if  given  a  chance. 

2)  Deficit  financing  nelps  magnify  this  defect.  It  enables  Congress  to  make  the 
benefits  of  increased  spending  immediately  evident  to  special  constituencies  while 
disguising  the  costs  in  the  form  of  borrowing,  reduced  economic  growth,  higher  in- 
terest rates,  and  inflation  that  are  diflused  over  large  numbers  of  the  rest  oisociety. 

Voters  are  pleased  by  tax  rate  reductions;  they  are  displeased  by  tax  rate  in- 
creases. The  simple  political  arithmetic  of  the  process  can  produce  permanent  and 
continuing  deficits. 

3)  Each  individual  congressman  faces  a  "prisoner's  dilemma."  The  prisoners  di- 
lemma describes  a  situation  where  pursuit  of  each  person's  self-interest  can  produce 
an  outeome  undesirable  to  all.  Individual  congressmen  bear  a  far  higher  political 
cost  for  attempting  to  restrain  spending  than  they  do  from  contributing  to  spending 
in  excess  of  revenues.  Even  if  an  individual  congressman  voted  against  every  single 
appropriation  in  its  entirety,  his  or  her  impact  on  spending  would  be  negligible.  But 
that  same  congressman  would  incur  the  wrath  of  special  constituencies  whose  pet 
projects  he  or  she  opposed. 

4)  Individual  taxpayers  face  a  similar  dilemma.  Ideally,  all  taxpayers  should  ask 
not  what  their  country  can  do  for  them.  But  human  nature  pulls  people  in  the  other 
direction.  Once  the  seemingly  inevitable  taxes  are  paid,  it  is  in  each  citizen's  self- 
interest  to  consume  and  lobby  for  as  many  "free"  government  benefits  as  possible. 
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Self-denial  is  impossible  for  over  250  million  citizens  who  have  no  effective  means 
of  communication  and  have  even  less  reason  to  expect  complete  cooperation. 

That  is  why  successive  presidents  and  many  well-intended  members  of  Congress 
have  failed  to  6w:hieve  spending  reductions  through  the  ordinary  political  process.  If 
we  are  to  preserve  our  nation's  good  credit,  we  must  find  a  substitute  for  the  parts 
of  the  Constitution  that  previously  limited  deficits.  This  is  why  an  explicit  Balanced 
Budget  Amendment  must  be  adopted.  This  proposal  would  restrict  deficit  spending, 
while  making  it  more  difficult  for  Congress  to  increase  taxes.  For  almost  20  years, 
advocates  of  constitutional  reform  have  warned  that  politics  as  usual,  budget  com- 
promises, and  mere  laws  such  as  Gramm-Rudman  would  achieve  little.  These 
warnings  have  been  ignored,  while  the  national  debt  has  multiplied  10  times  over. 
Every  statute  and  promise  short  of  constitutional  reform  has  faUed. 

Why  Should  Taxes  Be  Limited  by  a  Constitutional  Amendment 

The  average  Americtm  family  works  until  May  of  each  year  to  pay  its  taxes.  The 
annual  per  capita  federal  teix  burden  has  grown  from  $988  to  $4,293  over  the  past 
twenty  years,  an  increase  of  335%.  Inflation  has  only  increased  by  $227% 

The  proposed  tax  limitation  section  of  the  Amendment  would  help  limit  taxes  and 
spending,  while  providing  flexibility  to  respond  to  national  emergencies.  This 
Amendment  is  very  much  in  the  spirit  of  the  Bill  of  Rights  which  limits  the  govern- 
ment in  order  to  preserve  freedom. 

The  Amendment  would  also  correct  a  fundamental  defect  that  has  evolved  in  the 
U.S.  Constitution — the  granting  of  unlimited  power  to  the  Congress  to  raise  taxes. 
While  the  balanced  budget  provisions  of  the  Amendment  are  necessary  to  protect 
against  unlimited  debt,  a  limit  on  taxes  is  also  needed  to  protect  the  people  from 
excessive  taxes. 

Many  studies  show  that  uncontrolled  government  growth  and  high  tax  rates  hurt 
economic  growth.  Job  creation  and  real  wages.  The  Amendment  will  help  ensure  that 
there  is  a  strong  mcentive  to  prioritize  government  spending  and  find  more  cost  ef- 
fective ways  to  deliver  services.  To  ensure  a  healthy  private  sector  and  a  stable  na- 
tional government,  it  is  essential  that  new  or  higher  taxes  reflect  a  broad  national 
consensus. 

The  public  strongly  sirpports  such  an  amendment.  A  1992  public  opinion  poll  for 
the  National  Taxpayers  Union  Foundation  by  the  respected  Greenwala  &  Associates 
polling  firm  found  that  78%  of  respondents  favorea  "a  constitutional  amendment 
that  would  limit  the  growth  of  federal  taxes."  In  1992  Arizona  voters  approved  a 
similar  requirement  by  a  72%  to  28%  vote,  and  last  Nov  jmber  Nevada  voters  voted 
for  such  a  proposal  by  a  78%  to  22%  vote. 

Tax  limit  amendments  work  well  and  are  being  adopted  by  an  increasing  number 
of  states.  Already  28  states  have  some  form  of  constitutional  or  statutory  tax  or  ex- 
penditure limitation,  including  10  states  with  super-majority  legislative  vote  or 
voter  approval  requirements  for  higher  taxes.  One  of  world's  most  stable  and  pros- 
perous countries,  Switzerland,  has  an  effective  tax  limitation  requirement. 

The  tax  limitation  feature  of  the  Amendment  would  increase  the  incentive  effects 
of  any  tax  rate  reductions.  It  would  also  be  especially  useful  should  Congress  enact 
a  fundamental  tax  reform  such  as  replacing  the  current  income  tax  with  a  flat  rate 
tax  or  national  sales  tax.  Citizens  would  be  assured  that  the  tax  rate  reductions 
would  be  permanent  because  the  Amendment  would  make  it  more  difficult  to  rsiise 
taxes.  Taxpayers  would  have  greater  incentive  to  save  for  the  future  because  the 
Amendment  would  ensure  that  federal  spending  and  taxes  would  be  limited. 

What  Would  the  Balanced  Budget/Tax  Limitation  Amendment  Do? 

The  proposed  Balanced  Budget/Tax  Limitation  Amendment  would  restore,  as  a 
constitutional  principle,  the  presumption  that  Congress  must  adopt  and  enforce  a 
balanced  federal  budget,  except  in  special  situations.  It  would  re-establish  a  direct 
link  between  spending  and  taxing  decisions. 

Under  the  Amendment,  total  federal  spending  could  not  exceed  total  federal  reve- 
nue for  each  year  unless  three-fifths  of  those  elected  in  both  chambers  pass  a  bill 
into  law  to  authorize  a  specific  amount  of  deficit  spending.  A  budget,  once  adopted, 
would  be  binding  on  all  expenditures,  including  those  now  characterized  as  "off- 
budget." 

The  Amendment  would  also  require  that  any  increases  in  taxes  may  pass  only  if 
approved  by  a  three-fiflhs  majority  of  each  house  of  Congress.  Currently  a  tax  in- 
crease can  be  passed  by  a  majority  of  a  quorum,  or  those  present,  without  a  re- 
corded vote. 

Therefore,  if  the  Amendment  is  ratified,  Congress  can  address  unforeseen  de- 
mands on  the  budget  in  three  ways:  by  reallocating  resources  within  the  budget;  by 
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speciiically  authorizing  deficit  spending  (with  a  60%  vote  required);  or,  by  specifi- 
cally by  voting  to  raise  taxes  (with  a  60%  vote  required).  All  provisions  could  be  sus- 
pended in  the  event  of  a  declared  war. 

The  Amendment  would  not  allow  Conn^ss  to  duck  the  tough  choices  on  spending 
it  has  avoided  for  the  past  25  years.  Rather,  it  would  create  the  constitutional 
framework  in  which  Congress  would  have  to  confront  those  choices  head-on.  The 
Amendment  does  not  make  budget  policy — it  makes  the  rules  under  whidi  policy- 
makers can  operate. 

Because  of  these  escape  "provisions"  the  Amendment  would  not  guarantee  that 
the  federal  budget  would  be  balanced.  What  it  would  ^arantee  is  direct  account- 
ability of  Senators  and  Representatives  if  deficits  are  incurred  or  taxes  increased. 
The  voters  then  can  decide  if  they  want  individuals  who  allow  this  to  represent 
them  in  Washington. 

At  present,  measures  which  have  the  efiect  of  aggravating  deficits  or  raising  taxes 
almost  alwavs  are  combined  with  other  issues  in  a  single  vote.  Members  never  vote 
on  a  bill  which  directly  authorizes  deficits  and  seldom  on  one  which  exclusively 
raises  taxes.  This  dilutes  the  infiuence  of  those  Members  (and  constituents)  who 
favor  fiscal  responsibility,  and  strengthens  the  influence  of  those  who  favor  heavy 
spending.  Worst  of  all,  it  enables  fiscally  irresponsible  Members  to  mask  their  vot- 
ing records  and  avoid  accountability  to  the  people  they  represent.  The  Balanced 
Budget  /  Tax  Limitation  Amendment  is  designed  to  correct  this  problem. 

As  a  constitutional  restraint,  the  Amendment  addresses  both  the  "pressure  group 
politics"  and  the  "prisoner's  dilemma"  factors  by  governing  all  the  rules  for  federal 
spending.  It  will  force  the  federal  government  to  control  spending  by  setting  rules 
for  controlling  the  amount  that  can  he  spent  in  any  fisctd  year. 

Richard  E.  Wagner,  a  leading  theorist  on  the  subject,  has  written  that  "one  valu- 
able service  of  constitutional  constraints  is  to  prevent  undesirable  outcomes  that 
would  emerge  from  ordinary  legislation.  Most  oithe  Bill  of  Rights  comes  quickly  to 
mind — protecting  unpopular  lines  of  thought  and  advocacy,  which  would  often  be 
banned  by  legislative  majorities.  Yet  over  time,  such  legislation  would  destroy  lib- 
erty. Constitutional  rules  are  valuable  means  of  escaping  the  prisoner's  dilemma  in- 
herent in  ordinary  legislative  processes." 

Nobel  laureate  James  Buchanan,  author  of  Democracy  in  Deficit,  the  seminal 
work  on  constitutional  budget  restraint,  has  written.  The  argument  for  an  explicit 
amendment  to  the  written  United  States  Constitution  is  based  on  the  conviction 
that  .  .  .  the  fiscal  constraint  must  be  made  explicit  and  that  it  must  be  enforce- 
able. The  effects  of  a  balanced  budget  constraint  would  be  both  real  and  symbolic. 
Elected  politicians  would  be  required  to  make  fiscal  choices  within  meaningfully 
constructed  boundaries  .  .  .  They  would  be  forced  to  behave  'responsibly,'  as  this 
word  is  understood  by  the  citizenry,  and  knowledge  of  this  fact  would  do  much,  in 
its  turn,  to  restore  the  confidence  of  citizens  in  governmental  processes." 

Comments  on  Potential  Provisions  in  the  Balanced  Budget  Amendment 

1)  Military  Exception.  The  Senate  version  of  the  Amendment  says  that  "The  provi- 
sions of  this  article  may  be  waived  for  any  fiscal  year  in  which  the  United  States 
is  engaged  in  military  conflict  which  causes  an  imminent  and  serious  military  threat 
to  national  security  and  is  so  declared  by  a  joint  resolution,  adopted  by  a  majority 
of  the  whole  number  of  each  House,  which  becomes  law." 

We  strongly  recommend  that  this  sentence  not  be  included  in  the  Amendment.  We 
worry  that  this  language  could  be  abused  by  future  Congresses  or  presidents  seek- 
ing to  loosen  the  bmanced  budget  rule. 

This  language  is  superfluous  since  it  is  designed  to  solve  a  non-problem.  Other 
provisions  in  the  Amendment  already  provide  for  situations  that  may  threaten  our 
nation's  security,  short  of  war.  First,  there  could  be  a  contingency  fund  in  the  budg- 
et. Part  of  the  contingency  fund  could  be  used  for  an  unforeseen  threat. 

Second,  other  programs  could  be  cut,  and  the  funds  could  be  redirected  to  meet 
the  threat. 

Third,  the  Amendment  allows  for  more  spending  when  new  taxes  are  authorized 
or  when  a  specific  deficit  is  approved. 

Finally,  history  shows  such  a  provision  is  whoUy  unnecessary.  A  study  by  the  Na- 
tional Taxpayers  Union  of  votes  since  before  World  War  II  shows  that  Congress  has 
always  passed  urgent  military  spending  bills  during  times  of  national  emergencies 
by  margins  that  would  easily  meet  the  requirement  of  a  three-fifths  vote  that  is  al- 
ready in  place  in  the  Amendment. 

2)  Enforcement.  During  the  1994  debate  on  the  Balanced  Budget  Amendment,  the 
Senate  added  the  following  language  to  SJR  41: 
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The  power  of  any  court  to  order  relief  pursueint  to  any  case  or  controversy 
arising  under  this  article  shall  not  extend  to  ordering  any  remedies  other 
than  a  declaratory  judgment  or  such  remedies  as  are  specincally  authorized 
in  implementing  legislation  pursuant  to  this  section. 

We  have  serious  legal  and  political  concerns  about  this  language,  and  strongly 
recommend  that  the  House  not  include  this  provision  in  the  Amendment.  We  are 
very  wary  of  limiting  the  ability  of  the  courts  to  enforce  the  Amendment.  State 
courts  have  not  enforced  state  deficit  limits  by  ordering  tax  increases  or  expenditure 

firioritie8  of  their  own  In  addition,  making  such  a  change  may  well  lose  votes  in  the 
[ouse  as  well  as  the  Senate. 

3)  Congress  Should  Not  Exempt  Social  Security  or  Capital  Expenditures  From  the 
Balanced  Budget  Amendment.  Last  year  Senator  Harry  Reid  and  Congressman  Bob 
Wise  proposed  substitutes  to  exempt  Social  Security  trust  funds  (OASDI)  and  "cap- 
ittd  investments"  from  a  balanced  budget  rule.  Such  a  provision  would  render  the 
Balanced  Budget  Amendment  meaningless  and  endanger  Social  Security. 

It  would  create  a  huge  loophole  in  the  Amendment  and  encourage  Congress  to 
raid  trust  fund  revenues.  A  future  Congress  that  wished  to  circumvent  the  Amend- 
ment could,  by  a  simple  majority  vote  authorize  deficits  equal  to  Social  Security 
spending  by  reducing  trust  fund  taxes  and  revenues  and  increasing  "operating"  fund 
taxes  and  revenue  by  an  equal  amount.  Trust  fiands  could  pay  lor  Social  &curity 
benefits  by  running  a  deficit.  That,  or  course,  is  a  potential  $335  billion  loophole. 

Congress  could  also  create  deficits  by  channeling  other  programs  aimed  at  aiding 
the  elderly  through  the  trust  funds.  Candidates  include  veterans'  benefits  and  pen- 
sions, which  exceed  $20  billion  a  year.  Supplemental  Security  Income  at  approxi- 
mately $25  billion  a  year  is  another  likely  candidate,  as  is  the  approximately  three- 
fourths  of  Medicaid  spending  (over  $60  billion)  that  benefits  the  aged.  A  portion  of 
funds  spent  on  the  retired  poor  by  the  Food  Stamp,  low-income  home  energy  assist- 
ance, housing  subsidy,  and  other  social  service  programs  might  be  transferred  to 
newly  exempt  trust  funds.  Some  or  all  of  Federal  employee  or  military  retirement 
programs  may  also  become  part  of  Social  Security. 

Nothing  in  the  substitute  prohibited  spending  money  from  trust  funds  for  other 
programs.  Simple  majority  of"  Congress  could  thus  effectively  circumvent  the  sub- 
stitute. 

It  would  legalize  an  annual  total  budget  deficit  of  over  $2,700,000,000,000  ($2.7 
trillion)  in  the  year  2050!  Even  if  the  substitute  was  faithfully  observed,  the  provi- 
sion exempting  Social  Security  trust  funds  and  capital  investments  would  aUow  the 
huge  deficits  in  the  Social  Security  trust  funds  in  the  next  century  that  will  occur 
under  current  policies  as  today's  children  retire. 

It  would  unnecessarily  muddy  the  Constitution.  Constitutions  do  not  carve  out 

Sro^ams  they  enunciate  broad  principles.  Nothing  in  the  Amendment  would  limit 
ocial  Security  spending.  For  example.  Social  Security  spending  will  continue  to 
grow  as  planned  as  long  as  its  enabling  legislation,  which  provides  for  COLAs  and 
benefit  increase  formulas  tied  to  the  lifetime  contributions  of  retirees,  is  not 
changed. 

It  would  endanger  Social  Security.  Net  interest  on  the  national  debt  has  grown 
from  a  mere  8  percent  of  federal  spending  in  1980  to  15  percent  in  1995.  At  this 
rate  of  growth,  not  only  wiU  interest  begin  to  crowd  out  Soaal  Security,  but  the  con- 
tinued buildup  of  debt  will  impair  the  ability  of  future  taxpayers  to  refund  monies 
borrowed  from  the  trust  fund.  Only  an  all-inclusive  Balanced  Budget  Amendment 
will  force  Congress  to  balance  the  budget  and  create  a  sound  environment  for  the 
future  of  Social  Security,  . 

Conclusion 

It  has  taken  almost  20  long  years  of  struggle  to  bring  the  proposed  Amendment 
to  the  brink  of  passage.  The  Congress  finally  appears  ready  to  act  decisively  on  the 
one  reform  of  federal  finances  that  could  really  work — a  constitutional  amendment 
to  restrict  deficits.  Thinking  people  should  applaud  this  overdue  reform.  The  history 
of  written  constitutions  is  the  history  of  increasing  fiscal  control  on  the  government. 
Most  of  the  provisions  of  the  Magna  Ca.  ta  were  limits  on  taxing  and  spending  au- 
thority. Our  own  Constitution  of  1787  was  adopted  in  response  to  a  fiscal  crisis.  The 
opponents  of  fiscal  responsibility  who  say  that  "deficits  don't  matter"  and  "economic 
theories  should  not  be  written  into  the  Constitution,"  are  missing  the  historic  fact 
that  constitutions  which  fail  to  protect  the  good  credit  of  the  government  don't  last 
long.  Our  own  Articles  of  Confederation  faued  for  that  reason.  And  so  have  innu- 
merable democratic  governments  in  this  century. 

One  of  the  most  constructive  steps  Congress  could  take  now  to  avoid  hardship 
later  would  be  to  propose  a  constitutional  amendment  limiting  deficits  and  taxes 
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and  send  it  to  the  states  for  ratification.  Such  an  amendment  would  not  solve  every 
fiscal  problem  facing  the  country.  But  it  would  be  a  binding  promise  of  fiscal  respon- 
sibility in  the  ftiture.  Without  such  a  promise,  we  face  the  possibility  of  a  credit  cri- 
sis, sharply  higher  interest  rates,  and  even  economic  chaos. 
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Appendix  4. — Statement  of  Edward  V.  Regan,  Distinguish 
Fellow,  the  Jerome  Levy  Economics  Institute 

An  amendment  to  the  U.S.  Constitution  requiring  the  federal  budget  to  be  bal- 
anced may  bring  a  sense  of  discipline  to  the  budget  process,  but  could  also  restrict 
government  efforts  to  encourage  private  sector  activity  during  economic  slowdowns. 

This  creates  a  dilemma  for  many  observers,  perhaps  leading  them  to  suggest  that 
the  chances  of  this  amendment  ever  taking  effect  are  slim,  if  it  is  passed  by  the 
Senate  and  the  House  of  Representatives.  They  argue  that  ratification  by  38  state 
legislatures  is  unlikely,  and  they  may  be  rig^t.  An  important  and  compellmg  reason 
is  that  governors  and  state  legislators  are  familiar  with  balance  bucket  strictures 
and  know  they  do  not  necessarily  work,  especially  when  elected  officials  do  not  want 
them  to  work.  Indeed,  such  strictures  have  tended  to  push  public  officials  into  ma- 
nipulative actions  and  outri^t  deceptions. 

History  is  instructive.  Forty-eight  states  have  balanced  budget  requirements,  35 
of  them  are  constitutional,  13  statutory.  In  addition,  financial  pressures  and  civic 
traditions  in  all  50  states  push  officials  to  balance  budgets  and  avoid  deficits.  State 
deficits  cause  credit  ratings  to  fall  and  borrowing  costs  to  rise.  A  series  of  deficits 
can  erode  a  state's  reputation  as  a  stable  place  in  which  to  do  business,  sometimes 
encouraging  firms  to  locate  elsewhere. 

Further,  if  deficits  start  to  rise,  states  have  flexibility  to  avoid  them.  Thirty-seven 
may  borrow  for  capital  projects.  All  states  have  some  ability  to  make  midyear  cor- 
rections if  unexpected  financial  problems  occur.  The  governors  of  30  states  can  uni- 
laterally lower  spending,  seven  more  can  do  it  with  legislative  approval,  and  the  re- 
maining 13  have  other  options  to  accomplish  the  same  goal. 

Yet  in  spite  of  constitutional  provisions,  civic  pressures  and  flexibility  to  produce 
balanced  budgets,  balance  is  not  always  sought  or  realized.  Although  this  behavior 
is  usually  limited  to  periods  of  fiscal  stress,  states  run  deficits,  sometimes  obvious, 
but  many  times  disguised.  Two  very  recent  studies,  one  from  the  General  Account- 
ing Office  (GAG)  and  another  from  the  Nelson  A.  Rockefeller  Institute  of  Govern- 
ment, make  this  point. 

GAG  reports  that  of  the  21  states  that  can  carry  over  or  finance  deficits,  despite 
balance  budget  mandates,  at  least  10  have  done  so  one  or  more  times  in  1990,  1991 
and  1992.  Ine  Rockefeller  Institute  reports  that  from  one  to  11  states  had  deficits 
in  each  of  the  years  1983  through  1991.  Indeed,  the  Department  of  Commerce's 
widely  used  national  income  and  product  account  figures  snow  state  and  local  gov- 
ernment expenditures  exceeding  receipts  by  over  $50  billion  in  1991,  1992  and  1993. 

The  potential  perversity  of  a  balanced  budget  amendment  is  observable  with  a 
look  at  states  that  run  diefacto  deficits  (though  they  are  not  called  that) — mainly 
achieved  by  dubious  practices  and  financial  gimmicks  that  temporarily  paper  over 
actual  deficits.  Some  examples  are  the  shifting  of  expenditures  to  off-budget  ac- 
counts, borrowing  from  pools  of  money  outside  the  general  fund  or  shifting  the  fi- 
nancing of  functions  to  so-called  independent  agencies  or  authorities.  (Of  course, 
these  accounts  and  agencies  have  to  be  made  whole  in  future  years.) 

States  can  "time"  receipt  and  payment  activities:  they  accelerate  revenue  receipts 
such  as  tax  payments  so  as  to  collect  them  in  a  year  developing  red  ink,  or  they 
postpone  expenditures  to  localities  and  school  district  suppliers,  and  delay  refunds 
to  taxpayers  and  salary  and  expense  payments  to  employees — shifting  them  to  the 
next  year.  These  ploys  mask  deficits. 

States  reduce  contributions  to  pension  funds  by  forcing  changes  in  actuarial  as- 
sumptions. They  use  the  credit  markets.  States  can  borrow  repeatedly  against  the 
same  assets,  by  refinancing  them  even  after  the  original  debt  nas  been  mostly  re- 

ftaid,  and  finally,  states  sell  assets.  They  sell  buildings  and  roads  either  outright 
sometimes  as  part  of  a  valid  privatization  program)  or  transfer  them  to  another 
state  agency  under  a  sale  and  lease-back  scheme. 

Even  thourfi  these  practices  are  difficult  to  detect  from  financial  records  and 
interviews,  GAO  reports  that  at  least  a  dozen  states  recently  closed  approximately 
20  percent  of  their  budget  gaps  using  these  gimmicks.  My  own  experience  with  state 
fiscal  systems  indicates  that  the  practice  is  more  widespread  than  reported.  New 
York  and  California  are  cases  in  point. 

In  New  York  a  series  of  borrowings  by  state  construction  authorities  was  author- 
ized by  the  legislature  and  governor — usually  in  the  early  hours  of  the  morning  dur- 
ing marathon  budget  sessions — that  generated  $1.2  billion  to  balance  the  1990 
through  1992  budgets.  Though  they  might  have  helped  a  few  state  officials  get  re- 
elected, these  borrowings  created  little  improvement  in  the  quality  of  life,  and  the 
debt  service,  amounting  to  $2.9  billion,  will  be  paid  by  taxpayers  over  the  next  sev- 
eral decades. 
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During  the  same  three  years,  the  budgets  were  propped  up  when  state  ofUcials 
changed  the  funding  method  of  the  pension  system  in  order  to  accelerate  reductions 
in  state  contributions  by  $3  billion  in  those  few  years.  This  move  was  successfully 
challenged  in  the  courts,  and  now  the  state  will  have  to  pay  back  the  system  with 
interest,  yet  this  transaction  is  not  labeled  (as  it  should  have  been)  deficit  financing. 

In  California,  state  officials  have  used  a  full  menu  of  devices  attempting  to 
achieve  budget  balance.  They  defer  contributions  to  the  pension  system,  postpone 
vendor  payments,  especially  Medical  bills,  and  make  adjustments  in  accounting  sys- 
tems. Five  consecutive  years  of  deficits  were  rolled  forward  with  a  series  of  increas- 
ingly larger  borrowings,  some  done  from  internal  ofT-budget  accounts,  and  some  ex- 
ternally m  the  public  credit  markets. 

A  balanced  budget  requirement  at  the  federal  level  could  encourage  such  duplic- 
ity. Papering  over  an  otherwise  unbalanced  budget  requires  the  creation  of  unneces- 
sary borrowmgs  and  payment  deferrals.  This  shifts  the  cost  of  today's  programs  to 
tomorrow's  taxpayers.  &ich  behavior  would  erode  the  credibility  and  accountability 
of  elected  officials — the  very  condition  newly  elected,  and  newly  empowered,  mem- 
bers of  Congress  vow  to  change. 

IS  this  federal  amendment  moves  to  the  agendas  of  state  legislators,  they  will 
weig^,  before  they  vote,  the  numerous  considerations  that  have  been  so  thoroughly 
discussed  at  today's  hearings.  In  addition,  state  officials'  firsthand  knowledge  of  now 
easily  fiscal  straitjackets  can  be  stretched,  will,  I  believe,  discourage  them  from  au- 
thorizing a  similar  environment  for  the  federal  government. 

O 


BOSTON  PUBLIC  LIBRARY 


3  9999  05983  964  5 


ISBN   0-16-047198-2  / 

9  0  0  0  0 


9  780160"471 


988 


i 


